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The lawyer’s role in improving 
Florida’s corrections system 


By James C. Rinaman, Jr. 


Over the past decade, Florida and 
the nation have witnessed a stag- 
gering increase in the number of 
people committed to prison. This 
phenomenon is the result of a variety 
of causes, but the increase has been 
so rapid and dramatic that policy 
makers and the public at large have 
been unable to keep pace with the 
consequences. Problems in our 
corrections system have emerged as 
a major public policy issue for the 
1980's. We have long been concerned 
with crime and punishment, but insuf- 
ficient attention has been focused on 
the problems and costs of processing 
the offender. 

Consider the following remark- 
able statistics: 

e Between 1970 and 1980, the 
number of state prisoners in America 
increased by 66 percent, compared 
to a decrease of 7 percent during the 
previous decade. In Florida after a 30 
percent increase during the 1960's, 
state prison population increased a 
staggering 120 percent in the 1970’s. 

e During the past two years, these 
alarming trends have accelerated. In 
the first 18 months of the 1980's, 
America’s prison population swelled 
by another 25 percent—Florida’s by 
another 30 percent. 

© In 1978, 82 court orders were in 
effect controlling prison conditions 
in 30 states. Many of these orders 
arose from comprehensive attacks on 
entire state prison systems. Twenty- 
six orders arose out of problems 
related to overcrowded conditions. 

e Florida spends over 
$250,000,000 to operate state prisons 
and $100,000,000 for local jails each 
year. Projected construction costs 
will require hundreds of millions 
more during the next decade. 

No one can ignore the problems 
and challenges that have accom- 
panied the steep increase in prison 
population. Many of the most 
pressing problems arise simply from 
overcrowding, yet increased incar- 
ceration of offenders does not seem 
to have an appreciable effect on the 
crime rate. 
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The operational anc economic 
problems of our corrections system, 
as well as the philosophical and 
political assumptions that lie behind 
our corrections policies need to be 
reviewed. We must consider whether 
we now have a comprehensive and 
effective policy that can meet the 
needs and financial realities of the 
next decade. 

As defense attorneys, prosecutors, 
judges, administrators, legislators, 
and members of criminal justice 
study groups, lawyers are on the 
front line of the “corrections crisis” as 
well as the search for solutions. At 
every level, from the negotiation of a 
plea, or the litigation of prison condi- 
tions, to the drafting of legislation, 
whether by choice or by default, 
lawyers are the most active shapers 
of the criminal justice system. 

Lawyers and the organized Bar 
have a unique opportunity and 
professional responsibility to assist in 
creating an equitable, effective, and 
rational corrections system. As 
framers and caretakers we can 
balance a plurality of interests and 
concerns, and reconcile public atti- 
tudes and perceptions with cost- 
effective and practical solutions. We 
can objectively define and uphold 
justice in an environment that is often 
influenced more easily by emotions 
than by reason. 
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It is often difficult to reconcile the 
many purposes that the corrections 
system is meant to serve: punishment, 
incapacitation, deterrents, and 
rehabilitation. 


In order to focus clearly on these 
issues and the role of the Bar in 
resolving them, this edition of The 
Florida Bar Journal is devoted to 
corrections in our state. This collec- 
tion of informed and reasoned discus- 
sion of Florida’s corrections crisis is 
designed to help lawyers assume a 
greater leadership role in efforts to 
reform and improve the system. 


Animportant launching point fora 
discussion of corrections in the 1980's 
is the acknowledgment that “correc- 
tions” is not entirely synonymous 
with “imprisonment.” Alternatives to 
incarceration, which in many cases 
can provide the requisite degree of 
punishment, protection, and deter- 
rent, are available. Consideration of 
these alternatives should be a top 
priority in the effort to develop effec- 
tive and realistic responses to the 
forms of behavior we categorize as 
“crime.” 


Lawyers are qualified to assist in 
translating idealistic concepts of 
these alternatives into realistic and 
effective programs. Lawyers can 
identify those qualities and character- 
istics that should make a defendant a 
suitable candidate for community 
based supervision—before and after 
conviction. As community leaders, 
lawyers should be in the forefront of 
efforts to develop and implement 
alternative sentencing programs, 
sentencing guidelines, pretrial 
release services, and other programs 
that can punish, protect and deter 
and also relieve our community from 
the ills of institutional crowding and 
unnecessarily high costs. 

By addressing ourselves to the 
problems identified and the innova- 
tive ideas addressed in this issue, we 
can educate ourselves, and then the 
public, as to the present state of our 
corrections system and what can be 
done to improve it. 0 
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Governmental intrusion 


Regarding assistant state attorney . 
Brady’s article (February 1983 FBJ) on OUR 
the “Good Faith” exception to the exclu- Loe a ene 
sionary rule, two additional points LEY. 
deserve consideration. “pega EXPERIENCE 
First, Brady correctly indicates that the Zi — 


primary purpose of the rule is deterrence 
of illegal police conduct. However, such 
is not the exclusive purpose of the rule. 
Courts ought not to entertain evidence 
that is illegally obtained, despite the 
“good faith” of the obtainer. The rule 
serves the salutary purpose of assuring 
that courts will exist to enforce law, not to 
wink at the disregard of law. 

Second, does anyone seriously believe 
that the good faith standard is suscep- 
tible of consistent application in a circuit, ' 
let alone throughout the state? I find it 
hard to imagine a more subjective and For over fifPygars, Florida National has 
uncertain standard. invested hundreds Of\millions of dollars for 

Practically speaking, isn’t it obvious corporate and individual trast customers. And 
that a judge will find it hard to rule that a our record of performance is impressive. 
police officer, perhaps one coming fre- 
quently before the court, performed an Together with you and your professional advisors, we 
act in bad faith? can attain the results that you require from your ac- 

In sum, I perceive that in the well- count. We offer experienced administration, aggres- 
intentioned indignation over crime, sive cash and portfolio management, automated ac- 
proponents of the good faith exception counting and securities clearing systems; all with an 


protection against governmental intru- 


sion than they think. Those willing to Seek the experience and “know-how” of the trust spe- 
sacrifice constitutional guarantees cialists that are dedicated to helping you reach your 
against unreasonable search and seizure goals . . . the Florida National Trust People. 


on the altar of law and order may achieve PEOPLE WHO KNOW HOW. 


a modicum of order. I doubt if they will 
improve the law. 
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THE UNCONTESTED 
LEADERS 

IN LAW OFFICE 

AUTOMATION SYSTEMS. 


There's a reason so many law firms, of all sizes, are 
installing Barrister Law Office Management 
Systems. 


It's because the equipment, programs and support 
services are unmatched in the industry. And because 
we're making it our business to be the best. The best 
at increasing productivity in law firms, and the best 
at providing word processing, time keeping and bill- 
ing, litigation support, and calendar systems for law 
S. 

To back it up, Barrister has ten years of experi- 
ence in law office automation and the largest in- 
stalled base of turnkey computer systems in law 
firms today. No other computer system can match 
that success. 


We're leaders in the legal market. 
Barrister is comprised of specialists in law office 
automation — experts who know how law firms 
operate, what your problems are and how to help 
your firm become more productive. Specialists that 
know your needs, size the system, install equipment 
and programs and train your personnel. Because of 
our focus on law firms, we are market savvy. Our 
products, our programs and, most importantly, our 
services are on the money. And when it's 
your money, that’s good to know. 

And we're leaders in law office system design. 
Barrister Law Office Management Systems 
are engineered to meet the information needs 
of law firms. Quality and high reliability are 
designed in. Regardless of size, we have a 


BARRISTER 


INFORMATION SYSTEMS CORPORATION 


1926 Harrison Street / Hollywood, FL 33020 
Ph. (305) 923 4343 


Name: 
Address: 
City, State, Zip: 


Law Firm: 
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system for your firm. There are stand-alone word 
processors, cluster systems of up to 16 work sta- 
tions, and with BARRISTER/NET, several work 
stations can be interconnected on a local area net- 
work to satisfy the needs of the largest of law firms. 


Leading the way in software. 

Software is critical to efficiency in office automa- 
tion. Barrister software is keyed to the needs of law 
offices, because it’s totally integrated into a unified 
system. Word processing, accounting, financial 
modeling and information management work to- 
gether enabling the sharing of data and text easily 
between functions. 


Leading the way in service. 

Service. It’s the key to our success in law firms. Na- 

tionally, only Barrister employees provide the serv- 

ice our clients need. Third party service arrange- 

ments can’t match our direct service performance, or 

provide the kind of comprehensive support that we 

are committed to. 

Investigate Barrister. 

Call me. We have the system, the software and the 
service. We're the uncontested leader, and we'd 

like the opportunity to show you how we 
can help you manage your law firm 

p more efficiently, more productively 


BA \ and at lower cost. 
4 


Henry P. Semmelhack, President 
and Chairman of the Board 


BARRISTER is a servicemark and 
registered trademark of Barrister 
Information Systems Corp., 
Buffalo, NY. 
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EXECUTIVE DIRECTIONS 


The Inmate Grievance Project— 
a personal account 


By John F. Harkness, Jr., Executive Director 


One of the articles in this issue of 
the Journal is a description of a 
program that was begun at the 
request of the late Board of 
Governors member Toby Simon. 
The program I refer to is the Inmate 
Grievance Project. I will not go into 
the history of the program because 
that is detailed in the article. Suffice it 
to say that it was a program that 
stimulated my interest since it was a 
program in which I could personally 
participate as an individual. 

All of us have been called upon by 
our Code of Professional Responsi- 
bility to contribute some type of 
extra work for those in need. When I 
joined the Tallahassee Bar Associa- 
tion, I agreed to do a half-day’s work 
in the legal aid office and to take 
whatever cases came in that par- 
ticular day. The Inmate Grievance 
Project was another way I could 
participate in the delivery of some 
service to those in need. 

When I received my first two cases 
for the project, I was told to review 
the inmates’ petitions. After review- 
ing the petitions and reports that I 
received from the Department of 
Corrections and planning my trip to 
Union Correctional Institute, I 
wondered exactly why I was going. 
Both of the matters seemed so trivial 
that it seemed like a great waste of 
time. 

The first matter concerned 
whether an inmate received his 
money order on a timely basis. I 
wondered to myself what difference 
it could make if one received a 
money order on Tuesday or 
Thursday. I soon found out, how- 
ever, that unless a money order is 
processed by a certain date and 
credited to a prisoner’s account the 
prisoner does not have any funds on 
which to draw when he goes to the 
canteen. Now this might seem like a 
very small matter to us that he would 
have to forego the purchase of ciga- 
rettes or other such things for a few 
days, but toa prisoner it is not trivial. 

The second matter concerned the 


possible overcharge by the prison of 
some $8.30 to an inmate for machine 
copying legal papers. Again, I 
wondered if the $8.30 was that 
important. 

Upon my arrival at the institution I 
interviewed both prisoners and con- 
cerned officials and reviewed depart- 
ment regulations. I determined that 
the crediting procedure was 
adequate for the number of indi- 
viduals. In this one particular situa- 
tion, the failure to post the money 
was no one’s fault but resulted from 
personnel being on vacation and the 
volume of work that week. 

Regarding the second case of 
$8.30, I determined that indeed the 
institution had failed to follow its 
own guidelines and the prisoner was 
entitled to his $8.30. Consequently, 
the institution credited the man with 
his money. 

I had a chance to discuss these 
matters and the essence of the Project 
with the assistant superintendent. He 
said that these matters may seem 
very trivial to us but they are 
important to individual prisoners, 
and the cooperation among prisoners 
and prison officials is most important 
in the smooth running of any prison. 
There is a very high ratio of prisoners 


to guards and anything that makes 
the system run more smoothly, the 
prison favors. 

On a subsequent return to the 
prison for two more cases, one 
involving theft of personal property 
and one involving administrative 
confinement, I asked one of the 
prisoners why he filed the appeal 
through The Florida Bar Grievance 
Inmate Project. He told me that in the 
“yard” or general population the 
word was spread that a certain 
prisoner had been refunded his $8.30 
a few months ago and the system was 
working. That of course made me 
feel I had made a contribution. 

I hope that the project continues. I 
feel the Bar and its volunteers can 
assist the Department of Corrections 
in fulfilling its mandate of main- 
taining the prisons in the most effi- 
cient and effective manner as 
possible. 

I was told that the perception of 
fairness by the inmates of any part of 
the system was important. By not 
only having a fair system to handle 
these administrative complaints but 
also by having the system perceived 
as fair, some of the complaints will 
not end up in federal court. O 


is a new 24-hour, 7-days- 
a-week. tax information 
telephone line to answer 
your tax questions The 
local telephone number 
for you to call is in free 
IRS Publication 910 
Use the handy order torm 
in your tax package 
to order Publication 910 


A pubic service message trom 
the Internal Revenue Sence ft 
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picture” that provides a vivid and 
evaluation of various musculoskeletal conditions including 
sensory nerve irritation and soft tissue injury. Subjective complaints of pain, numbness- 
can be objectively documented with the statistical accuracy equal to the EMG and myelogram 


INDICATIONS 


Thermography can be used to evaluate any musculoskeletal injury — both acute and chronic. In addition, other medical 
conditions involving nerve and vascular abnormalities can be studied. These include arthritis, dental conditions, facial pain, 
thrombophlebitis, circulatory disorders, pain, numbness and paresthesias of the extremities. 


An Indispensible Procedure To: 


° Demonstrate “‘hidden pain’’ where other ° Document acute injury early 
diagnostic studies have been negative 


¢ Document cervical, thoracic and lumbar disc 


eee ° Assess extent and severity of chronic conditions 


° Provide permanent evidence in claims involving 
questions of soft-tissue injury ° Illustrate soft tissue injuries 


YOUR REFERRAL CENTER ABOUT OUR MEDICAL CONSULTANT... 
The thermographic studies are interpreted by and 
under the direct supervision of Harry Rein, J.D. M.D., the 
Thermographic Medical Associates, Inc. provides the highest author of “‘The Primer On Soft Tissue Injuries,’ ““The 
quality electronic thermographic services available in Florida. Our Weight of Medical Evidence,” and “The Primer on 
space-age equipment embodies the very latest in electronic thermo- Medical Malpractice.’’ Dr. Rein is one of the nation’s 
graphic science and technique. Our modern facilities are fully leading experts on impairment and disability evaluation 
equipped to provide prompt and efficient examinations for and medical malpractice. He is known for his clinical 
referred patients. Every phase of the thermographic examination work and consultations with lawyers and insurance com- 
and technical aspects of the system are carefully supervised. A full panies regarding soft tissue injury determination and | 
written report follows each thermographic study. Prints of ther- documentation. His evaluation of medical records and | 
mographic films are available upon request. trial experience with thousands of personal injury cases 
adds a new dimension to Thermography. 


Thermographic Medical Associates, Inc. 


1950 ; Lee Road @ Suite 103 @ Winter Park, Florida 32789 e@ (305) 629-4280 1920 Palm Beach Lakes Blvd. @ Suite 204 @ W. Palm Beach, Florida 33409 @ (305) 686-7511 
500 S.E. 17th Street @ Suite 226 @ Ft. Lauderdale, Florida 33316 @ (305) 462-8622 7800 Red Road e@ Suite 218 @ Miami, Florida 33143 e (305) 665-0797 
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Crisis in corrections— 
Florida looks for a way out 


Florida’s prison population has soared to 27,542—despite the periodic 
court ordered release of hundreds of inmates, despite the retention of state 
prisoners in county jails, and despite State Task Forces and Advisory 
Commissions on Corrections. Florida has a higher percentage of its 
population incarcerated than does any nation in the free world. 

Florida’s continued over-reliance on costly, massive incarceration has 
produced a “crisis” in corrections, according to Attorney General Jim 
Smith. The entire prison system is under federal court order concerning 
overcrowded conditions. Numerous lawsuits have been brought relating to 
local jail conditions. The state has agreed to help bring local jails into 
constitutional compliance in the near future. 

The “crisis” in Florida’s correctional system initiated this issue of The 
Florida Bar Journal by the Corrections Committee. 

I quote from Dickens, A Tale of Two Cities, about these crucial times in 
which we now find ourselves: 

“It was the best of times. It was the worst of times... It was the spring of 
hope; it was the winter of despair. We had everything before us; we had 
nothing before us.” 

These next few months are for Florida both the very best and the very 
worst of times. While Florida faces large costs and the need to make broad 
administrative and budgetary changes to remedy the “crisis,” we are at the 
very edge of changing Florida’s correctional policies of the past which can 
do much good for all our citizens. 

The legislature meets this month and it will undoubtedly discuss the 
future of corrections in Florida. We hope this Journal issue will provide 
some background information and possible solutions for those legislators 
and for Florida Bar members willing to grapple with Florida’s correctional 
“crisis” and look for a way out. 

RANDALL C. BERG, JR. 
Vice Chairperson, Corrections Committee 


Guest Editor 
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Florida’ 


overcrowded 
prisons 


Too little space or too many people? 


an overview 


Over the past decade, Florida has 
emerged as the most incarcerative 
state in the nation, imprisoning a 
greater percentage of its population 
than any other state. While this 
dubious distinction moves from year 
to year among some half a dozen 
states (primarily Florida, Georgia, 
South Carolina, North Carolina, and 
Nevada), Florida is consistently at or 
near the top in incarceration rate and 
is currently imprisoning at a rate 
more than 50 percent above the 
national average. (See chart #1.) 

In sheer numbers, the growth of 
Florida’s state prison population has 
been staggering. Since 1974, the 
number of state prisoners has more 
than doubled, with the most dra- 
matic increase occurring between 
1974 and 1977. In this three-year 
period, the prison population soared 
from 11,335 to 19,269, an increase of 
70 percent. While the population re- 
mained stable for the next three years 
(as did the annual number of admis- 
sions to prison) another tremendous 
increase occurred from June 30, 
1980, to June 30, 1982, as the popula- 
tion swelled from 19,692 to 26,466, a 
two-year increase of 34 percent. 

Obviously, the size of a prison sys- 
tem depends on how many people 
are committed to prison, how long 


By James Lohman 


they stay there, and how many get 
out. In Florida, all three variables are 
contributing to a runaway system. 
While prison overcrowding looms as 
a major state policy issue, prison 
commitments soar, parole releases 
decline and the overcrowding crisis 
becomes more acute. 

Sharp fluctuations in parole 
releases (chart #2) reflect changes in 
parole criteria during the past several 
years. Note the steady decline in 
paroles from mid-1979 to the present, 
as releases bottomed-out at the end 
of 1982. The figure for October 1982 
releases was the lowest for any 
month since April 1977, in spite of an 
overall population increase of 8,800 
prisoners, or 47 percent, during the 
intervening 65 months. 

While it might be assumed that 
prison intake and crowding are de- 
termined by the rate of crime, evi- 
dence connecting crime and the use 
of prisons is lacking. Dramatic 
increases in the state prison popula- 
tion during the past decade do not 
correlate with apparent fluctuations 
in the crime rate during the same 
period. (See below.) 

Studies are now indicating that the 
number of prison commitments in a 
given system may relate most signifi- 
cantly to a key factor other than 
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crime rate, one with a profound bear- 
ing on decisions to expand prison 
capacity: the availability of bed 
space. This critical contributor to 
prison commitments was cited in a 
five-volume report released by the 
U.S. Department of Justice in 1980, 
entitled American Prisons and Jails: 


The commonly used indicators of crime and 
unemployment illustrate this limitation. 
Neither has compiled a very impressive track 
record of predictability. Moreover, the rela- 
tionship of these variables to prison popula- 
tion has varied from time to time and place to 
place in ways which cast doubt on their utility 
as the basis for projection. 

Our examination of the literature led us 
instead to another leading indicator drawn 
from within the correctional system—addition 
to prison capacity. . .. We found this variable 
to be significantly and strongly related to 
changes in prison population.! 


Since 1974, 12 new major prisons 
have opened in Florida, currently 
housing more than 7,650 inmates, 
more than the entire prison popula- 
tion in 37 other states. The Depart- 
ment of Corrections (DOC) 
contends that it will need at least one 
additional new 600+ bed prison every 
year for the next decade to keep pace 
with the number of prisoners the De- 
partment anticipates during that 
period. 

Since FY 1972-73, the annual 
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It depends. 

You might be sued. Or if you’re insured by Lawyer's 
Professional Liability Insurance Company Control 
Program, there are several other possibilities. 

First, the Risk Management program, with its 
schedule of seminars and administrative courses, 
alerting you to potential liability problems and their 


control, might have prevented the error in the 
first place. 


Second, the Claim Repair® service and full time 
attorney would quickly work to “repair” the claim, 
putting the client back in his position prior to the claim 
... thereby satisfyingsthe suit, and avoiding payment, 
saving time and effort. 

Finally, the Non-Owned Captive program offers full 
disclosure, and bases insurance rates for Florida 
lawyers solely upon Florida losses, not upon claim 
activity elsewhere. 


Learn more about the program offered by Lawyers Professional 
Liability Insurance Company, and sponsored by The Florida Bar. 
Complete the coupon and mail it back today. We know no matter 
how hard we try, there will always be errors. That's the best reason 
of all not to let this program slip by. 


ad Clip this coupon Poe & Associates, Inc. 
and mail to: PO. Box 1348 
Lawyers Professional Liability Tampa, FL 33601 
Insurance Company Call Toll Free 1-800-282-0593 
or Collect (813) 228-7361 


Person 
Firm Name: to contact: 


Address: Zip: 


Number of attorneys in firm: —_________ Our policy renews: 
Telephone: ( ) 


Lam interested in the following limits: 

— 100,000/300,000 __ 300,000/600,000 __ 1,000,000 2,000,000 
—— 3,000,000 — 4,000,000 — 5,000,000 __ 10,000,000 
If you need limits in excess of 10,000,000 write in amount desired 


Lam interested in the following deductibles: 
— $500 —_ $1,000 __ $2,500 __ $5,000 __ $10,000 __ $25,000 
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operating budget for DOC has in- 
creased approximately eight-fold, to 
over $280 million for 1982-83 
operating costs. (Since 1976, the 
annual budget figures for DOC 
include parole services, comprising 
10-13 percent of the DOC budget. 
See chart #3.) The entire budget for 
the State of Florida increased by 
about three times during the same 
period. 

This article will examine a number 
of issues that are crucial to a 
responsible approach to the future of 
crime and punishment in Florida. 
The decision to appropriate up- 
wards of $100 million a year for new 
prisons, as DOC has requested 
(entailing many millions more in 
annual operating costs), must be 
made within a context that takes into 
account the availability of alternative 
courses of action. In assessing the 
relative merits and appropriateness 
of various policy options, this report 
will focus on key aspects of the 
Florida correctional picture: 

e A majority of Florida’s more 
than 27,500 state prisoners are sen- 
tenced for nonviolent crimes, i.e., 
offenses that involved no physical 
violence against another person. 

e Most of these prisoners are 
confined to a more costly and restric- 
tive setting than is necessary or ap- 
propriate. 

e Florida incarcerates at a rate 60 
percent above the national average 
and 15 percent above the rate for the 
South, by far the most incarcerative 
region of the country. 

e Incarceration does not appear to 
have any positive effect on the rate of 
crime. 

e Alternatives to incarceration and 
to major prison expansion that are far 
less costly economically and socially 
are underutilized in Florida and 
could be greatly accelerated, pro- 
viding of course they are true al- 
ternatives and not just additions to an 
ever-expanding system. 

Florida cannot continue to im- 
prison offenders at its current rates. 
As DOC Secretary Louie Wain- 
wright told the Jacksonville Rotary 
Club last October, “I am not at all 
sure Florida can afford the price.” 
Sound social policy and responsible 
economic planning dictate that 
Florida substantially escalate _ its 
development and use of community 
based alternatives to incarceration, 
reserving the costly and debilitating 
prison sanction only as a last resort 
for serious and repeat offenders. 
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Chart 1 
INCARCERATION RATES FOR STATE PRISONERS: 
FLORIDA and U.S. by REGION, 1972-1982* 
(number of state prisoners per 100,000 population) 
(“Figures based on prison population on December 31 for all years except 
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Imprisonment and crime 


The traditional rationale for in- 
carceration is that it is necessary to 
“control crime.” The opinion of cor- 
rectional experts, however, based on 
experience in Florida and through- 
out the United States, is that there is 
little or no relationship between im- 
prisonment and crime. 

In a November 1978 article in the 
Miami Herald, Milton Rector, presi- 
dent of the National Council on 
Crime and Delinquency (NCCD),? 
asked whether Florida’s “policy of 
massive imprisonment of both vio- 


lent and nonviolent offenders pro- 
tects the people better than a policy 
which is less punitive.” Rector 
concludes: 


There is no causal connections between the 
policy of imprisonment and the crime rate. . . . 
Clearly, massive imprisonment has given 
Florida no better protection against crime than 
states which are not so punitive. 


‘This view is generally shared by 


correctional administrators, among - 


them, Thomas Coughlin, commis- 
sioner of the New York state correc- 
tions system, who states: “If you 
build me 4,000 new cells, (crime in 
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Chart 2 
ANNUAL PAROLE RELEASES 
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New York) will still keep increasing 
at 10 to 13 percent a year.” 

In Indiana, where a stringent new 
sentencing code has drastically in- 
creased the prison population, state 
corrections official Dr. Norman 
Hunt agrees: “We may have the 
toughest sentencing code in the 50 
states, and the communist countries 
too, but it has not reduced crime.” 

Many criminologists have ques- 
tioned the validity of FBI Uniform 
Crime Reports as an index of crime 
trends, primarily for their failure to 
take into account significant increases 
in crime reporting by victims. Ques- 
tions about the adequacy of FBI 
statistics led the U.S. Bureau of 
Census and the Law Enforcement 
Assistance Administration to create 
the National Crime Survey to gauge 
trends in “real crime” rather than 
merely in “reported crime” as 
reflected in FBI data. The National 
Crime Survey, considered by most 
experts to be a far more accurate 
indication of the actual extent of 
crime, reported an overall crime rate 
increase between 1973 and 1979 of 
5.9 percent compared to a33 percent 
increase reported by the FBI. 

Crime data from the Florida De- 
partment of Law Enforcement 
(FDLE) indicate that the crime rate 
in Florida actually dropped by 3.6 
percent in 1981, and another 5.1 per- 
cent in the first nine months of 1982, 
in marked contrast to a prevalent 
concern with “rising crime.” Curious- 
ly, these decreases in crime (both 
nonviolent and violent) are followed 
by surges in state prison admissions. 
In 1981 crime went down, according 
to FDLE, in 15 of Florida’s 20 judicial 
circuits. (Interestingly, the largest 


‘increase, 4.1 percent, occurred in the 


Fourth Judicial Circuit, in spite of 
that circuit’s tendency to incarcerate 
at the highest rate in the state, accord- 
ing to DOC and Florida population 
data.) 

The proliferation of somewhat 
misleading FBI crime statistics along 
with inordinate media attention on 
crime leaves the public with a per- 
ception of crime that is not altogether 
sound. Exaggerated fears can create 
an excessive reliance on institutions 
as a means of assuring public safety. 

Between 1974 and 1978, Florida’s 
prison population increased by over 
75 percent (compared to an overall 
state population increase of 8 
percent), or 8,500 prisoners, the lar- 
gest four-year increase in the history 
of American prisons. Annual ad- 
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missions to prison increased by 40 
percent in the same period. The 
overall crime rate over the corre- 
sponding four-year period increased 
a modest 12 percent, experiencing 
annual ups and downs. While it is 
difficult to provide a definitive ex- 
planation for record prison growth 
during a period of fluctuating crime 
rates, one known variable stands out: 
ten new prisons were opened during 
that period with a combined popula- 
tion on June 30, 1978, of over 3,300. 
(See DOC Annual Report, 1978-79). 

In general, there exists, in the 
words of the National Institute of 
Justice, a research division within the 
U.S. Department of Justice, “genuine 
uncertainty about whether increased 
use of prison would raise, lower, or 
leave crime rates unchanged.”5 

In the absence of empirical 
evidence to substantiate the fre- 
quently held belief that incarceration 
reduces crime, NCCD President 
Rector raises a most essential point: 
The questicn that Florida must address is 
whether or not the state can deal more effec- 
tively with its crime problem without packing 
its prisons with offenders who don’t need 
cages, without building costly new prisons, 
without putting the public into jeopardy, and 
without making a sham of the criminal justice 
process. In my judgment, the state can do this, 


and should with all deliberate speed.® 


The costs of incarceration 


For every person who goes to prison, two 
people don’t go to college. For every day a 
person stays in jail, 20 children eat starch 
instead of protein.” 

The routine use of incarceration, 
especially for large numbers of non- 
violent offenders with minimal or no 
prior records,’ must be seen as a 
deliberate policy decision, a choice 
from among numerous available 
state and community responses to 
illegality. In a period of increasing 
resource scarcity, a rational recon- 
sideration of what constitutes appro- 
priate punishment is necessitated by 
economic realities. Florida simply 
cannot afford to expand its costly 
prisons, pouring millions of dollars 
more into a system that neither re- 
habilitates offenders nor reduces 
crime. 

Over the past decade, the annual 
operating budget of the Florida De- 
partment of Corrections has 
increased eight-fold, from $35 
million in FY 1972 to $282 million in 
FY 1982. Chart #3 shows the annual 
operating budgets for the years 1972- 
1982. Estimates of the annual cost of 
incarcerating one inmate in Florida 
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FLORIDA DEPARTMENT OF CORRECTIONS 
ANNUAL OPERATING BUDGETS: FY 1972-1982 
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Chart 4 


OFFENSE DATA 1980-1981 
FLORIDA INCARCERATED POPULATION 
Non-violent Offense as Primary Offense of Conviction 


No. % Status % Total 

Offense 1980-81 1980-81 Population Population 

Admissions Admissions 6/30/81 6/30/81 
Auto Theft/Motor Vehicle 383 3.48 669 3.10 
Crimes 
Burglary 3,118 28.31 4,804 22.27 
Larceny 1,047 9.51 1,322 6.13 
Fraud 352 3.20 542 2.51 
Narcotics/Sale and 
Manufacture 372 3.38 301 1.40 
Narcotics/Possession 528 4.79 989 4.58 
Stolen Property 
Receive/Conceal 264 2.40 320 1.48 
Forgery 151 1.37 148 .69 
Obstructing Police 120 1.09 236 1.09 
Unarmed Robbery 545 4.95 1,043 4.83 
Weapons Offense 262 2.38 869 4.03 
Escape 262 2.38 869 4.03 
Other Non-Violent (other 
escape, traffic, disturbing 
peace, bribery, racketeering, 
family offenses, burglary 
tools, public order, 
property damage, perjury, 
extortion) 120 1.09 213 .98 
TOTAL NON-VIOLENT 7,498 68.10* 11,866 55.00 


68.1% of 11,014 total admissions, 1980-81 
55% of 21,575 status population, 6/30/81 
SOURCE: Florida Department of Corrections Annual Report, 1980-81 


range from $10,000 to $12,000. The 
average per capita income in Florida 
falls near the bottom of this range. 
(Florida ranks 37th among the 50 
states in the amount it spends to 
incarcerate each prisoner.’ It is 
interesting to note that out of the 15 
states that spend the least per inmate, 
ten are in the South, and ten are 
among the highest one-third of all 
states in incarceration rates.) 

The 1983-85 DOC budget request 
included over $162 million for some 
3,900 new prison beds. $110 million 
of this request is for four new max- 
imum security prisons designed to 
hold 2,688 inmates. These prisons 
cost over $40,000 per bed to construct 
and entail over $10,000 each in annual 
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operating costs once completed. 
Each new prison constructed carries 
with it operating costs of over $7 
million every year. 

Taxpayers in Florida should look 
soberly at what they will get for that 
enormous investment. A decision to 
sink hundreds of millions of dollars 
into expanding Florida’s massive 
prison system would be a tragic 
mistake if less costly and equally 
effective alternatives could be more 
appropriately used. Particularly at a 
time of economic scarcity, the first 
priority of Florida must be the 
development of alternatives to 
incarceration that more responsibly 
meet the needs of society, crime 
victims, and offenders. 


Who are we sending to prison? 


Over half of the prisoners cur- 

rently confined and over two-thirds 
of those entering prison during FY 
1980-81 are serving sentences for 
nonviolent crimes. (See chart #4.) 
Many of these people do not need to 
be confined in state institutions. 
Their incarceration is not necessary 
for the protection of society, and con- 
finement in prison will certainly not 
contribute to their ability to function 
as good citizens when they are re- 
leased. On the contrary, as Tom 
Wicker reports in the New York 
Times: 
Studies show that imprisonment actually may 
increase crime in the long run, since parole 
offenders and short termers tend to have 
better post-prison records than those who do 
more time.!® 

Of the 11,014 persons committed 
to Florida’s prisons during 1980-81, 
7,498 or 68 percent were convicted of 
nonviolent offenses. (See chart #4.) 
Three out of four of these incoming 
offenders have no previous felony 
commitments, according to DOC 
data. Surely, many of these 
nonviolent and first-time offenders 
need not be sent to state prisons, 
often hundreds of miles from their 
jobs, families, and communities at a 
cost of at least $10,000 per year to the 
taxpayer. 

The tendency of Florida to overin- 
carcerate was addressed in a report 
from the Governor's Office on 
August 18, 1981, which states: 


Over 75% of the youthful offenders 21 and 
under had never been placed on probation 
prior to incarceration. A majority of the 18 and 
under population had either one or no 
reported arrests prior to their incarceration. 
These data would appear to be documentation 
of the contention that too many youthful of- 
fenders are unnecessarily incarcerated and 
that greater use of probation services and 
restitution programs is inorder... there would 
be little risk to the community in diverting 
many of them from prison by placing them in 
constructive community-based programs." 
(emphasis added) 


The diversion of many of these 
youth and other nonviolent, non- 
dangerous prisoners into community 
based programs would substantially 
alleviate overcrowding in the prison 
system and would eliminate the 
“need” for costly prison construction 
and expansion. 


Overclassification 


The main point is to focus classification on 
employing the most effective and least re- 
strictive placement rather than on availability 
of prison beds.'? 

More than half of Florida’s more 
than 27,500 prisoners are convicted 
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of nonviolent and victimless offenses, 
yet over 85 percent are committed to 
major closed institutions. Many of 
these thousands of nondangerous, 
relatively short-term prisoners could 
be in work release centers, restitution 
centers, halfway houses, or under 
nonresidential supervision in the 
community. Instead, the taxpayer is 
forced to pay while offenders sit in 
traditional penal institutions because 
appropriate sentencing and classifi- 
cation alternatives and programs are 
too few and greatly underutilized. 

In addition, close to 40 percent of 
Florida prisoners are currently classi- 
fied as “close custody,” according to 
most recent DOC data. National cor- 
rections experts, such as the National 
Institute of Corrections (NIC), 
estimate that often no more than 15 
percent of a state prison population is 
appropriate for close custody classi- 
fication. This tendency to classify 
prisoners to a more restrictive custo- 
dy status than necessary or appropri- 
ate is known as overclassification. 

The overclassification syndrome 
has been identified in state prison 
systems throughout the country. In 
Alabama, for example, when correc- 
tions experts acting under a federal 
court order surveyed Alabama’s 
prison population, they found that al- 
though 34 percent of the prisoners 
had been classified as needing 
“maximum security,” only 3 percent 
actually needed such tight supervi- 
sion. Conversely, although only 9 
percent of the prisoners had been 
classified as good candidates for 
“community custody,” experts found 
that fully 34 percent of the state 
prisoners belonged in this minimum 
security category. (Pugh v. Locke, 
406 F.Supp. 318, 329 (M.D. Ala. 
1976), aff'd as modified 559 F.2d 283 
(5th Cir. 1977)). 

The tendency to overclassify in 
Florida has been largely a function of 
the disproportionate availability of 
high security space within the 
system. Florida’s major institutions 
and maximum and medium security 
prisons are literally bursting at the 
seams with a great number of 
offenders who do not belong there. 

At the other end of the spectrum, 
too few community-based programs 
exist for the thousands of Florida 
prison inmates for whom community 
placement would be far more appro- 
priate. While the proportion of 
prisoners in such programs (8.3 per- 
cent of the total incarcerated popu- 
lation on 12/31/82) is comparable 


with the national average, there is no 
reason this figure cannot be substan- 
tially increased in Florida. 

Between 1976 and 1982, the 
number of Florida prisoners in 
community corrections and work 
release centers increased from 1,819 
to 2,300, or 26 percent, while the 
number of prisoners in DOC’s major 
institutions increased from 13,759 to 
22,516, or 61 percent. The percentage 
of prisoners in residential community 
centers dropped during these six 
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years from 10.6 to 8.7 percent of the 
total prison population. These 
minimum-security facilities are or- 
dinarily used as a transitional form of 
custody between major institutions 
and the free world. Due to severe 
space limitations, however, many 
prisoners are released without 
benefit of this opportunity. Further- 
more, the restriction of such 
programs to offenders exiting the 
system makes them virtually unavail- 
able as “front-end” classification al- 
ternatives for the thousands of in- 
coming prisoners for whom such 
custody would be more appropriate 
than major institutionalization. 
Extreme overcrowding means that 
classification decisions are made in- 
creasingly on a “space available” 
basis rather than on the basis of 
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individualized criteria. 
Similarly, the system’s handling of 
transfers and custody reductions is 
severely limited by the sheer volume 
of prisoners and the shortage of low- 
security and community-based pro- 
grams. 


relevant, 


Alternatives to incarceration 


At least as important as the need 
for increasing the availability of com- 
munity correctional programs is the 
critical need to expand nonresidential 
alternative programs for the many 
property and first time offenders 
committed to the Department of 
Corrections in the absence of nonin- 
carcerative sentencing options. Were 
judges confident in the degree of 
supervision and penalty achieved 
through probation, restitution, com- 
munity service, and other alternative 
programs, there is evidence that such 
options would be used considerably 
more in lieu of costly prison commit- 
ments. 

Experience shows a hidden danger 
in expanding programs designed as 
alternatives to incarceration. Too 
often, such programs are used for 
minor offenders who would never 
have gone to prison in the first place. 
Every effort must be made to ensure 
that expanded community-based 
programs do not turn into penalty en- 
hancements for lesser law violators. 
The integrity of these “alternatives” 
depends on the ability of the system 
to utilize such programs as they are 
intended: to provide meaningful, 
cost-effective noninstitutional sanc- 
tions to those who would otherwise 
have gone to prison, but who do not 
require severe and expensive im- 
prisonment. 


An overcrowded future? 


In 1974 and 1978, Florida Senate 
and House committee reports urged 
that “All new funds for corrections 
should be funnelled into community- 
based programs rather than tradi- 
tional large institutions and 
programs.”'? This recommendation 
continues to go unheeded as Florida 
becomes more deeply mired in a 
vicious cycle of maximum-security 
expansion and renewed over- 
crowding. 

The phenomenal growth of 
Florida’s prisons during the past 
decade has, in effect, pre-empted the 
satisfactory development of alterna- 
tive sanctions. In spite of the widely 
acknowledged need to move toward 
alternatives, for reasons ranging 


2 
: 


from fiscal to practical (e.g., the 
enormous problem of locating sites 
for new major prisons), maximum- 
security expansion persists as the 
habitual response to overcrowding. 

With one out of every 260 people in 
Florida locked up in a prison or jail 
cell,"* policymakers and taxpayers 
might question whether this state’s 
heavy reliance on penal institutions 
has paid off. If so, how much further 
can Florida go in expanding the 
prison capacity of one of the most 
incarcerative jurisdictions in the 
entire world? 

If the conclusion is that Florida’s 
investment of billions of dollars in 


steel and concrete has not been suc- 
cessful in reducing crime, increasing 
public security, or alleviating chronic 
prison overcrowding, the direction 
of the state’s criminal sentencing 
policies should shift decisively 
toward less costly alternatives to 
incarceration that may accomplish 
more in the long run. 0 


‘AMERICAN PRISONS AND JaiLs, U.S. 
Department of Justice, National Institute of 
Justice. vol. I, p. 94 (1980). 

2Miami Herald, November 19, 1978. 
NCCD, organized in 1907 and incorporated as 
a national agency in 1921, works to improve 
the criminal justice system and to maximize 
the effectiveness of law enforcement, juvenile 
and criminal courts and correctional 
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institutions and programs. 
3As reported, in Tallahassee Democrat, 
July 25, 1981. 


4New York Times Magazine, March 8, 
1981. 
5 AMERICAN PRISONS AND JAILS, vol. I, p. 136. 

6Miami Herald, November 19, 1978. 

7 AMERICAN PRISONS AND JaiILs, vol. I, p. 35. 

8See, Corrections Issue PAPER 
(Revised 1983), Governor’s Office of Planning 
and Budgeting. 

AMERICAN PRISONS AND Jaits, vol. III, p. 
118. 

'0See, Tallahassee Democrat, July 25, 1981. 
See also, FLonipa Corrections Issue PAPER, 
(pp. 11-12), which states “while controlling for 
other variables (e.g. offense history, age, etc.), 
being incarcerated rather than placed on 
probation contributed significantly to higher 
recidivism rates.” 

'MExecuTIvE SUMMARY: YOUTHFUL 
OFFENDER EvALuaTION, Office of Governor, 
State of Florida, 1981. 

'24 New CorrecTIONAL Po.icy For CALI- 
FORNIA: DEVELOPING ALTERNATIVES TO PRISON. 
Report To Joint RuLtes COMMITTEE OF THE 
Ca.irornia LEGISLATURE, National Council on 
Crime and Delinquency, (1980). 

'3STaFF REPORT ON CORRECTIONS, PAROLE, 
AND ProBATION, Florida Senate Committee on 
Criminal Justice, (1974). 

Based on 27,500 state prisoners, approx- 
imately 12,500 county jail prisoners, and state 
population estimate of 10,400,000 (University 
of Florida, Bureau of Economic and Business 
Research). Figures does not account for tour- 
ists, transient population, etc. According to 
DOC data, 80 percent of state prisoners 
resided in Florida for two years or longer prior 
to their incarceration. 
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systemic approach 


to jail overcrowding 


By Jack B. Planchard and Dennis Pritchatt 


I he problems confronting county 
jails in Florida have steadily in- 
creased in number and intensity over 
the past five years. While the actual 
physical conditions of most jails have 
not significantly changed during this 
period, a _ statewide population 
increase of 15.7 percent along witha 
43.5 percent increase in Index Crimes 
(serious crimes) reported has con- 
tributed to a large increase in the 
county jail populations.' At the same 
time, local jail capacities were 
reduced approximately 30 percent 
by the Department of Corrections 
(DOC) factoring process which in 
effect mandates a population cap for 
each jail. Prior to the implementa- 
tion of the factoring process by the 
DOC, 26 of Florida’s jails exceeded 
their capacity by an average of 33 
percent on at least one day of the 
month preceding their last 1980 
inspection.’ Soon after the factoring 


process was instituted in 1981, Flori- 
da’s total jail population exceeded 
the total number of jail beds avail- 
able on a statewide basis.‘ According 
to a 1977 Minnesota jail study, the 
optimum jail use rate is 60 percent of 
capacity.5 

The population pressures, staffing 
patterns and physical conditions of 
Florida’s jails have resulted in a 
record number of class action law- 
suits by inmates against county offi- 
cials concerning issues related to 
thejr civil rights, jail standards and 
conditions. Currently, at least nine 
jails are involved in federal litigation 
and six jails have been sued by the 
DOC for their failure to comply with 
Florida’s rules and_ regulations 
governing the operation of county 
jails. These lawsuits are in addition 
to the hundreds of individual 
lawsuits filed by inmates against 
county officials. These suits, as well 


as additional lawsuits contemplated 
by the DOC, have resulted in tremen- 
dous pressure being brought to bear 
on those responsible for the opera- 
tion of the jails. In fact, many areas of 
Florida have reached a crisis stage in 
the operation of their local correc- 
tional systems. 

In most counties of Florida, the 
sheriff is responsible for the opera- 
tion of the county jail. However, it 
would be very naive and grossly un- 
fair to look upon the jail crisis as the 
“sheriff's problem.” Actually, the jail- 
issue is more accurately described as 
a local criminal justice system 
problem. Each component of the 
criminal justice system can and 
should assume some responsibility 
for the increasingly serious and 
visible jail problems. Concomitantly, 
it will require a concerted and coor- 
dinated effort on the part of all 
criminal justice professionals to 
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resolve many of the current county 
jail problems. 

It should be noted that the prob- 
lems confronting the county jails are 
very much related to the problems 
facing the state prison system. The 
common denominators are: 
increased crime in Florida; the public 
demand for tougher laws, law en- 
forcement and judicial sentencing 
practices; and the inability of state 
and local correctional facilities to 
keep pace with the byproducts of 
such demands—more inmates. 

While state prisons house sen- 
tenced inmates, county jail facilities 
house both sentenced and pretrial in- 
mates. On any given day, approxi- 
mately 69 percent of all inmates in 
county jails in Florida are awaiting 
trial.? Approximately 88 percent of 
these pretrial detainees are facing 
felony charges.’ Potentially, all 
felony defendants who plead guilty 
or are found guilty, could be sen- 
tenced to the state prison system. 
Traditionally, however, significant 
percentages of these defendants, par- 
ticularly youthful and first-time of- 
fenders, have been sentenced to less 
than one year and thus were eligible 
to serve their sentence under county 
supervision rather than the state cor- 
rectional system. However, as 
county jails become overcrowded, 
more felons are being sentenced to 
state institutions. 

The overcrowding in some county 
jails is also being exacerbated by 
delays in sentencing and transferring 
convicted felons to state institutions. 
The overcrowding crisis at state and 
local institutions should not and can- 
not be viewed as distinct and unre- 
lated problems. 

Governor Graham has appointed a 
Corrections Overcrowding Task 
Force to address short and long range 
plans for dealing with Florida's 
prison overcrowding crisis. The 
Florida Legislature is expected to re- 
address the multiplicity of problems 
confronting the state prison system 
and the county jails in the 1983 
legislative session. What must be 
avoided in attempts to address the 
problems of the state’s corrections 
system are solutions which merely 
shift the burden of prison overcrowd- 
ing to the local jails. However, many 
changes or recommendations which 
result in improvements and refine- 
ments in the efficiency and effective- 
ness of local criminal justice system 
operations could have a positive 
impact on both local and state cor- 


rectional systems. Systemwide data 
and analysis are critical prerequi- 
sites in formulating meaningful 
recommendations and changes. 


Systemwide problems—systemic 
solutions 


There has been an ever increasing 
awareness on the part of state and 
local criminal justice leaders that jail 
problems are indeed systemwide 
problems and that the solutions must 
also be systemic. The Florida 
Council on Criminal Justice (FCCJ), 
has identified the local jail issue as 
one of its highest criminal justice 
priorities. In order to address 
adequately the jail issue, the FCCJ 


directed its staff, the Bureau of 
Criminal Justice Assistance (BCJA), 
to conduct several jail related 
research efforts. Over the past year 
and a half the BCJA has prepared the 
following reports on county jails: 

e A Study of the Current Status of 
Florida’s County Jails (September 
1981) 

e Recommendations, Strategies 
and Alternatives for Funding Local 
Jail Functions (October 1981) 

e The Cost Effectiveness of Local 
Jails (February 1982) 

The most common jail problems 
identified in these reports include: 
(1) Overcrowding/insufficient bed 
space, (2) insufficient correctional 


208 THE FLORIDA BAR JOURNAL/APRIL 1983 


A major revision of the system is needed 
By Jim Smith 
Florida Attorney General 


Florida faces a number of critical decisions about its criminal justice system 
this year that stem in part from a federal court order limiting the population of 
state prisons. 

In essence, the state will have to decide if it can afford the skyrocketing costs 
of incarceration at current rates or will change the system to avoid needing one or 
two new prisons every year. 

At least since 1975, when the crime rate began a steep five-year climb, judges 
and prosecutors have been demonstrating—with strong public support—that 
Florida does not tolerate criminals. 

The system has taken its cue from the legislature, which passed a series of 
tough laws, including some minimum mandatory sentences. These measures 
helped bring about a turning point in 1981, when the crime rate declined for the 
first time in years, by 3.6 percent. The drop is expected to be about five percent 
for 1982. 

The drawback, however, has been overcrowded state prisons. Major revisions 
of the system to allow Florida to contain the inmate population appear to be the 
only alternative to spending hundreds of millions of dollars building new cells. 

The Department of Corrections has already been within 48 beds of violating 
the 26,770 population limit in the male institutions agreed to in the settlement of 
a federal court overcrowding suit. Yet by 1985, Florida stands to lose as many as 
2,300 beds in facilities that must be abandoned under the terms of that 
settlement. 

Corrections will ask the 1983 Legislature to allocate $146 million to build three 
new prisons immediately. These institutions will give us breathing room, but not 
long-range relief under today’s sentencing practices. 

For this reason, Florida needs to take a hard look at the consequences of its 
sentencing practices. The effectiveness of our entire criminal justice system is 
threatened by the urgency of the prison overcrowding problem. 

Components of the system—the policing, convicting, sentencing, 
incarcerating and paroling of offenders—unfortunately function independently 
of their impact on each other, creating an increasingly unworkable situation of 
crisis management. 

New approaches must be employed. The system has been allowed to grow 
without design so that it no longer meshes as a system should. As a result, it fails 
to inspire public confidence or deter crime and is not delivering what the 
taxpayers are buying. 

My observations, and the concerns of those who work inside the system, show 
a need for fundamental revision to achieve swiftness, predictability, simplicity 
and, as much as possible, economy. 

The most vital of these changes is in the area of sentencing. Offenders 
should know with certainty that, if convicted, their opportunities for probation 
will be limited, and probation will be accompanied by supervision under 
provisions that contain “teeth.” 
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staff, (3) under-utilization of bed 
space in many small counties, (4) 
antiquated and/or deteriorating fa- 
cilities, (5) inadequate program serv- 
ices, (6) increasing displacement of 
law enforcement personnel to correc- 
tional functions, and (7) inadequate 
jail related data/statistics / budget 
records. 

A primary set of factors which 
appear to cause or contribute to these 
problems are: (1) inadequate 
criminal justice system coordination, 
(2) criminal court delay/backlogs, 
(3) bail/bond pretrial release prac- 
tices, (4) inadequate jail manage- 
ment/planning, (5) inadequate fund- 
ing and (6) inadequate management 


information systems or  under- 
utilization thereof. 

A fundamental conclusion drawn 
by the BCJA staff was that the kind 
of systemwide data necessary for 
making competent and prudent deci- 
sions regarding local corrections 
were generally not being collected 
and analyzed. Consequently, no real 
headway could be made in addressing 
the multitude of county jail problems 
until and unless information which 
documents how the local criminal 
justice system is operating and what 
impact it is having on the size and 
nature of the jail population, was 
routinely collected and analyzed. 

In an attempt to react to this 


Probation is essential in controlling intake, and it should continue to 
encompass a range of options that serve the needs of justice, among them 
community service, restitution and restriction of freedom. 

Depending on the seriousness of the crime, first offenders not placed on 
probation should be imprisoned for short, fixed periods determined from within 
a narrow range of guidelines related to both the offender and the offense. A 
second conviction should result in a doubling of the first sentence, and a third 
conviction to twice the term of the second offense. Penalties would vary among 
offenses, of course. 

I believe that a sentencing policy articulated in this way—and carried out by 
our courts—would give accountability to the system. Although it would limit the 
discretion of judges and prosecutors, it would be easily understood and deal 
honestly with those who violate our criminal laws. 

Under a policy of fixed sentences, there would be no need for supervised 
parole. Inmates would be released at the completion of their terms, less gain 
time accrued. Parole would no longer have the effect of re-sentencing inmates, a 
practice of the past that I think contributed to the system’s much criticized 
inequities and lack of public confidence. 

Resources now used in parole would be transferred to probation supervision 
to apply strict regulation and clear consequences for those who stray. 

A sentencing scheme that is realistic and consistent must deal fairly with 
inmates who want to benefit from the incentives offered for good behavior. The 
chief incentive is gain time, and it must to a certain degree be automatic, so that 
inmates can mark off days from a known release date. 

While judges should have discretion to aggravate or mitigate sentences, the 
system must be based on the actual terms that offenders will remain in prison. 

The initial impact of these proposals, premised on certainty of punishment, 
may be to exacerbate overcrowding. However, I believe a change in sentencing 
philosophy, coupled with shorter first sentences, will over time reduce the 
inmate population. It may also lessen recidivism, because a tempted offender 
will know in advance the penalty for repeating. 

The state needs new prison space to accommodate today’s population, 
provide for normal expansion tied to growth in the general population, and 
maintain humane conditions within the institutions. 

However, it cannot continually build to match the current pace of admissions. 
A mechanism for emergency release when the inmate population reaches 
maximum capacity must also be devised as part of a coherent policy for best use 
of its limited correctional resources. 

Prison should be applied, in a rational order of severity, to those convicted of 
more serious offenses, those with criminal histories, habitual offenders and those 
who are convicted of violent crimes. 

These fundamental revisions will require careful planning, political courage 
and the support of everyone—judges, prosecutors, legislators, members of the 
executive branch, the public and the media. 

Until we have a consensus on a comprehensive approach to criminal justice, 
we must act to deal with the realities that confront us. 


dilemma in a systemic manner, staff 
from the BCJA and the Office of the 
State Courts Administrator (OSCA) 
formed an inter-agency team which 
developed and pilot tested a Local 
Correctional Assistance Project. The 
project is a modified and expanded 
version of the former LEAA’s Jail 
Overcrowding/Pretrial Detention 
Alternatives project introduced to 
project staff by the personnel of the 
American Justice Institute, Sacra- 
mento, California, in November of 
1981. 


Local Correctional Assistance 
Project 

Many of the actual problems faced 
by county jails are merely the symp- 
toms of the ills affecting the entire 
criminal justice system. The primary 
objective of the Local Correctional 
Assistance Project was to develop an 
ongoing process which counties 
could use to isolate and analyze the 
type of systemwide data required to 
make prudent decisions regarding 
the local criminal justice system in 
general and local correctional opera- 
tions specifically. 

This objective was met by 
identifying and analyzing critical 
data elements which could be ex- 
tracted from criminal justice records 
maintained by the various system 
agencies. The analysis was conducted 
from a systems perspective to yield a 
comprehensive and detailed view of 
the local criminal justice system and 
its impact on the operation of the 
county jail for a specified period. 

The initial pilot test of the project 
conducted in the 16th Judicial Circuit 
(Monroe County) involved 462 
criminal cases randomly selected 
from closed 1981 case files.'® These 
cases were tracked and analyzed 
from the arrest event through final 
disposition. Specific information 
isolated and analyzed included: (1) 
defendant demographics, (2) time 
frames between critical processing 
events, (3) methods of pretrial 
release or lack thereof, (4) type of 
disposition, (5) charge at time of 
arrest, arraignment and conviction, 
(6) final disposition, (7) sentence 
imposed, and (8) defendants’ prior 
criminal history. Overall, the 
information gathered profiled the 
operation of the Monroe County 
Criminal Justice System as it existed 
in 1981 by answering approximately 
150 questions posed about its 
operation. 

However, this information is valu- 
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able only if it is used by the various 
component agencies of the criminal 
justice system as the basis to assess 
agency policies as they relate to the 
system as a whole. System improve- 
ments require careful coordination 
of policy, by the individual agencies. 


Local corrections advisory boards 


One method of increasing the co- 
ordination of policy between the 
components of the criminal justice 
system is the formation of a local cor- 
rections advisory board. The primary 
purpose of this board is to provide a 
forum through which representa- 
tives of all components of the system 
can openly and objectively begin a 
process of policy analysis designed to 
improve the system. 

The primary responsibilities of 
such an advisory board should be to 
provide access to information and 
the support staff necessary to answer 
the question: “How is our local 
criminal justice system presently 
operating and what impact is it 
having on the jail population?” This is 

the more difficult question as it 
involves both policy and _ political 
decisions. However, if the present 


system is examined carefully and 
objectively, it is likely that policy and 
political decisions can be made 
which will result in a more efficient 
operation of the criminal justice sys- 
tem which should lead to either a 
reduction in the jail population or its 
rate of growth. 


Research findings 


The initial pilot test of the Local 
Correctional Assistance Project in 
Monroe County revealed data and 
findings which were relevant to each 
and every component of the criminal 
justice system—from law enforce- 
ment agencies to the district proba- 
tion and parole office. The following 
represents some examples of the 
range of data which were presented 
to Monroe County officials. 

e Comparing the arresting agency 
to case disposition data revealed that 
cases related to arrests made by the 
sheriff's office and the police depart- 
ment had a high dismissal rate. 

e Arrests for assault, drugs, theft 
and burglary accounted for over 71 
percent of all felony arrests in 
Monroe County in 1981. However, 
these same four offenses accounted 
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for 77 percent of all those felony 
cases which were ultimately 
dismissed. In addition, assault, theft 
and drug offenses comprised 71 
percent of all those cases which were 
nolle prosequi. 

e The amount of a monetary bond 
was a primary factor in whether a 
defendant remained in custody 
during the pretrial stage. Monetary 
bonds were set in over 75 percent of 
the felony cases and almost 50 
percent of the misdemeanor cases. 
Also, one-third of the felony defend- 
ants and 19 percent of the misde- 
meanor defendants were unable to 
post bond. Of the 19 percent of mis- 
demeanants who were unable to post 
bond, 75 percent were unable to post 
a bond of $500 or less. 

e Felony drug defendants ob- 
tained pretrial release over 95 per- 
cent of the time. This was the only 
type of felony case where sucha high 
percentage of defendants obtained 
release. 

e Felons released on a surety or 
cash bond were more likely to 
appear for scheduled court appear- 
ances than those released ROR. The 
exact opposite was true for misde- 
meanants. Non-Monroe County resi- 
dents who posted a cash bond had 
the highest failure to appear rate. 

e The state attorney made a 
decision to file an information 
against 73 percent of all felony de- 
fendants. He also pursued prosecu- 
tion of misdemeanants via an 
information (28%) or arrest affidavit 
(52%) in over 80 percent of the cases. 
Interestingly, the 21-day limit set for 
making the formal charging deci- 
sion was exceeded in over 40 percent 
of the felony cases. However, only 
4.5 percent of these felony defend- 
ants (or their legal counsel) 
demanded an adversarial prelimina- 
ry hearing. 

e Over 75 percent of all misde- 
meanor cases were disposed of 
before or at arraignment. 

e The median time frame between 
arraignment and sentencing was 121 
days for felony cases and 31 days for 
misdemeanor cases. There was vir- 
tually no difference in the length of 
time from arraignment to sentencing 
between those felons in custody and 
those who were on pretrial release. 

e Felony defendants plead not 
guilty at arraignment in 89 percent of 
the cases compared to only 32 per- 
cent of misdemeanants. 

e Of those defendants who 
pleaded not guilty at arraignment, 63 


percent of the felons and 53 percent 
of the misdemeanants subsequently 
changed their plea to guilty or nolo 
contendre. 

e Probation (43%), state prison 
terms (22%) and county jail time (11%) 
were the most common sentences 
given to felons. Fines (34%), county 
jail time (16%) and county jail plus 
probation (17%) were the most 
common sentences for mis- 
demeanants. 

e The average length of time to 
which misdemeanants were sen- 
tenced to serve in the county jail was 
21 days, with over 70 percent being 
15 days or less. The mean number of 
county jail days that felons were sen- 
tenced to was 91 with 10 percent 
being sentenced to 364 days. 

e The average length of time to 
which felons were sentenced to the 
state prison system was 9 years. The 
two most common prison terms were 
3 years (27%) and 10 years (23%). 

e Finally, in terms of the time 
frames between critical decision 
points within the judicial process, it 
appears that defendants in pretrial 
custody are being processed through 
the system faster than defendants re- 
leased pretrial but only up to the ar- 
raignment stage. Beyond arraignment, 
there does not appear to be any 
difference in the celerity with which 
defendants in custody and those on 
pretrial release are processed. 

These findings represent the type 
of data and analysis required to 
profile a local criminal justice 
system. The data and analysis 
provide each component of the 
system with a starting point from 
which they can begin to assess the 
impact they have on the system as 
well as the impact of the system on 
their agency. 

While it is too early to determine 
the total impact the Local Correction- 
al Assistance Project has had on 
Monroe County, early indications are 
that it has provided the impetus for a 
thorough reexamination of the Mon- 
roe County criminal justice system. 
Early in the project, Monroe County 
established a local corrections advi- 
sory board and even prior to a final 
report being presented to it, this 
board began instituting certain 
changes to the system. 

Examples of some of the substan- 
tive changes that officials in the 16th 
Judicial Circuit have made as a result 
of the information provided by the 
Local Correctional Assistance 
Project are: (1) dialogue between law 


enforcement officials and the state 
attorney to identify causes of 
dismissal, (2) the setting of an arraign- 
ment date at the time of booking, (3) 
screening of cases by the state 
attorney at the time of booking, (4) a 
plan by the public defender to 
facilitate first appearance hearings 
by providing the magistrate with in- 
formation relative to the release deci- 
sion, (5) monitoring of the status of 
inmates in the county jail by the court 
administrator, (6) establishment of a 
jail oversight committee which meets 
weekly to review inmate status, and 
(7) the introduction of a 100-day 
judicial processing plan  imple- 
mented by administrative order. 


Conclusion 


There are four general aspects of a 
local criminal justice system which 
appear to be the leading 
determinants of jail overcrowding: 
arrest practices and policies; pretrial 
release policies; case processing time 
frames; and sentencing practices. 
Each of these are inter-related and 
can have a significant impact on the 
rest. Only by objectively analyzing 
empirical data associated with these 
inter-relationships, can we begin to 
consider possible changes in the 
policies and practices which shape 
our local criminal justice system. 

Conspicuously missing in this 
article is the issue of construction of 
new jails as a solution to the over- 
crowding problem. In many cases 
this is not only a viable option, but 
also a vital one. Indeed, many of our 
county jails are antiquated or beyond 
effective restoration. However, even 
a decision to build a new jail or a 
decision to continue current system 


policies and practices should not be 
made without a thorough and 
comprehensive assessment of the 
local criminal justice system. In the 
final analysis, the jail overcrowding 
problem is a system problem 
demanding a systems response. 0 


‘Population figures were derived from the 
University of Florida, Bureau of Economic 
and Business Research and represent the 
change from 1978 to 1982. Crime Index figures 
were derived from the Florida Department of 
Law Enforcement, Crime in ANNUAL 
Reports from 1977 to 1981. 

2A Stupy oF THE CuRRENT STATUS OF 
Fioriwa’s County Jams - SepremBer 1981, 
page 22. 

31d., pg. 22. 

‘Id., pg. 22. 

5Governor’s Commission on Crime Pre- 
vention and Control, State of Minnesota, A 
Stupy oF THE LocaL Secure FAcILitiEs IN 
Minnesota, 1977, pg. 95. 

Figures provided by the Florida 
Department of Corrections, Inspector 
General's office, Tallahassee, Florida. 

“A Stupy oF THE CuRRENT STATUS OF 
Fiorwa’s County J alts - SEPTEMBER 1981, pg. 


pg. 19. 

®The Florida Council on Criminal Justice is 
an advisory body to the executive, legislative 
and judicial branches of state government. 

©The sample included 202 felony cases and 
262 misdemeanor cases; Loca CoRRECTIONAL 
ASSISTANCE Project Report - Monroe County 
- SEPTEMBER 1982, pp. 14-15. 
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A new sentencing strategy 


The incapacitation principle 
and community sanctions 


By Dr. Larry Polivka and Dr. Nat Cole 


Over the past two years, the Plan- 
ning and Evaluation Unit in the 
Office of Planning and Budgeting 
(OPB) has conducted five evaluative 
studies! in the adult corrections area. 
This report is based on the findings 
and recommendations of these stud- 
ies and additional information drawn 
from several very useful reports 
prepared by the Department of Cor- 
rections (DOC), particularly the 
Bureau of Planning, Research and 
Statistics, the Governor’s Task Force 
on Criminal Justice System Reform, 
the Governor’s Advisory Committee 
on Corrections, and recent studies 
reported in the literature. 

The data interpretations and rec- 
ommendations are not based on a 


single correctional philosophy. The 
American criminal justice and cor- 
rections systems are based on a mix 
of the rehabilitation, deterrence, 
retribution and “just deserts” models 
of judicial/correctional practice and 


it is not the purpose of this paper to 
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argue for one over the others. It is 
assumed that the mix exists because 
each model has some merit and is not 
so much contradictory as necessary 
given the inherent complexity of 
criminal behavior and the public 
institutions designed to control and 
sanction such behavior. The incapac- 
itation principle described in the 
recommendations section is based on 
such a mix of correctional models. 


Sentencing strategies 
and programs 


The offense history data on 
Florida’s inmate population suggests 
that a substantial proportion had not 
adopted criminal careers prior to 
their incarceration and are not 


‘ i 
4 
4 
i 


violence prone. Forty percent of 
Florida’s male inmates and 63 per- 
cent of the female inmates had no 
“adult felony convictions” prior to 
the conviction on the offense for 
which they were committed. Forty- 
seven percent (47%) of the male 
inmates and 65% of the female 
inmates had either one or no adult 
felony arrests prior to the arrest 
which led to their commitment to 
DOC. Over 77% of the admissions to 
DOC in FY 80-81 were committed 
for the first time. Almost 45% of the 
DOC admissions in FY 80-81 were 
convicted of third degree felonies 
and over 50% of the total admissions 
were convicted of non-violent 
offenses (e.g., larceny, burglary, 
narcotics possession, fraud, etc.). 
According to data collected for the 
Youthful Offender Study, over 80% of 
the DOC inmate population 24 and 
under had never been placed on 
adult felony probation prior to their 
commitment to DOC. 

Data indicate that the criminal ac- 
tivity of offenders is not significantly 
greater in the post-incarceration 
period than during the period pre- 
ceding incarceration. The recidi- 
vism* rates for released male and 
female inmates are: males— 18.3 per- 
cent recommitment to DOC/18.8 
percent conviction for felony offense; 
females—5.2 percent recommitment 
to DOC/7.3 conviction for felony 
offense. Although these rates are 
higher than anyone would like, they 
are far lower than what is usually and 
misleadingly presented in the media. 
These rates are evidence that most 
offenders are not habitual in their 
criminal behavior and do not repre- 
sent permanent threats to the safety 
of society. 

Further evidence of the relatively 
nonthreatening (nonviolent) nature 
of the behavior of many incarcerated 
offenders is the fact that 75 percent 
make fair to excellent adjustments to 
prison life in that they do not 
threaten, assault or otherwise vic- 
timize other inmates or correctional 
personnel and make some effort to 
use their time constructively, and 
over 70 percent were not armed 
when they committed the offense for 
which they were incarcerated. 

Finally, one of the findings from 
the Correctional Effectiveness Study 
indicates that even while controlling 
for the effects of several crucial 
explanatory variables (e.g., age, of- 
fense history, sex, race and type of 
instant offense), being placed in 


prison rather than on probation 
worsens significantly the offender's 
chances of becoming a recidivist. 
The cumulative weight of this in- 
formation supports the notion that 
many currently incarcerated of- 
fenders are not dangerous and could 
be sanctioned in community-based 
programs designed as alternatives to 
prisons without significantly dimin- 
ishing the security of the community 
and at a generally lower cost than it 
takes to maintain an offender in 
prison (community programs are 
from 10 percent [probation] to 80 
percent [probation restitution cen- 
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of the Governor, Tallahassee. He 
holds a Ph.D. degree in sociology 
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Ph.D. degree in government from 
the Florida State University. Dr. 
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The views expressed in this 
article are those of the authors and 
do not necessarily represent the 
position or policies of the 
Governor or any agency of state 
government. 


ters] as expensive on a per diem basis 
as prisons). 


Policy recommendations 


Use of prison (the incapacitation 

principle) 

The following recommendations 
are based on the assumption that true 
punishment for convicted felons can 
be provided through means other 
than imprisonment. The major, over- 
arching recommendation is that the 
state adopt a policy which generally 
limits the use of prison to those 
offenders demonstrating that they 
present an ongoing danger to society, 
including violent, professional and 
habitual criminals, drug traffickers, 
and those who abuse public office. 


Such a policy is based on three 
essential principles. 

e That prison need not be the 
preferred punishment for many 
criminal offenses. 

e That the gap between probation 
(nuisance as punishment) and prison 
(throw the book at ’em) must be 
filled with a fairly extensive array of 
penalties, from public service/resti- 
tution, fines in conjunction with in- 
tensive probation to shorter prison 
terms with work release followed by 
intensive parole. In order for prison 
to become a second or third resort for 
many offenders now imprisoned, we 
must develop a substantially more 
graduated scale of sanctions than 
currently exists and develop impris- 
onment criteria. 

e That the principal purpose of 
imprisonment is incapacitation 
within limits established by the 
notion of humane and just treatment 
of those imprisoned. This does not 
mean that the criminal justice system 
should abandon rehabilitation as a 
goal. In fact, the above principle 
implies an effort to broaden substan- 
tially the opportunity for rehabilita- 
tive programs. While prisons may not 
provide as supportive an environ- 
ment for rehabilitation as do 
community programs, we cannot 
abandon our commitment to provide 
education, vocational training, and 
related services to inmates. 

In support of this approach, 
Sherman and Hawkins have stated 
that: 


In the absence of confidence about the 
marginal deterrent effects of any punishments, 
it seems prudent and fair to all concerned to do 
what can be done: to make it impossible, for 
some limited period of time, for violent 
criminals to commit new offenses against the 
general society.? 


We support this approach even 

though our own findings show that 
those convicted of serious offenses 
are frequently less likely than offend- 
ers convicted of lesser crimes to 
become recidivists. Again, Sherman 
and Hawkins have pointed out: 
. . . in cases where incapacitation is not the 
justification for imprisonment because there 
is no fear of a repetition of the offense—it 
might still be necessary to imprison some small 
number of additional offenders. There is an 
obvious need for this action in cases of 
extremely serious crimes, and also for 
exemplary sentences in such instances as the 
most outrageous cases of tax evasion. The 
primary reason for such imprisonment is that 
people would otherwise believe that justice 
had not been done and that the violation of 
social norms had not been accorded its proper 
importance.‘ 


Given these assumptions and the 
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policy perspective they support, who 
should, as a rule, go to prison? In 
offering the following guidelines, we 
do not recommend that every 
offender who meets the criteria must 
be incarcerated. We are recommend- 
ing, however, that unless these 
criteria are met the offender should 
not be imprisoned unless the court 
finds substantial and compelling 
reasons for imprisonment. 

Asarule, prison should be reserved 
for those convicted of forcible 
felonies, repetitive felons, profes- 
sional drug dealers including posses- 
sion with intent to traffic, offenses 
involving the threat or use of force, or 
physical harm to others, offenses 
which demonstrate a pattern of 
criminal conduct, and constitute a 
primary source of income, and where 
the offender manifests special skill or 
expertise, offenses where the 
defendant expected to receive 
compensation for the crime (for hire 
offenses), and offenses involving an 
abuse of public trust or office. 

A second major issue related to the 
incapacitation principle is the deci- 
sion concerning how long an 
offender should be kept in prison. 
Sherman and Hawkins have noted: 


With the peak offense rate for imprisonable 
crimes concentrated in the late teens and early 
twenties, the first year of a prison sentence 
prevents far more crimes than the tenth year. 
This means that in crime prevention yield, an 
incapacitation strategy—especially in the real 
world of limited correctional resources—is 
most efficient if it concentrates on ensuring 
that all who qualify are locked up at least for 
some time. The very long sentences of today 
are very inefficient in controlling the number 
of offenses. 


Many sentences currently meted 
out are not compatible with either 
the incapacitation or just deserts 
principles and are a major source of 
prison overcrowding. According to 


the approach recommended here, 
significantly shorter sentences should 
be given to a smaller, criteria-based 
number of offenders. We also recom- 
mend that within the context of 
shorter sentences generally, that a 
more clearly graduated system of 
sentence lengths based on 
seriousness of offense and exten- 
siveness of the offenders’ criminal 
history should be developed. 

The offense history data discussed 
above indicate that many of the non- 
violent offenders have not adopted 
criminal careers and would not, con- 
sequently, be imprisoned under the 
policy recommended here. On the 
other hand, however, there are some 
offenders convicted of violent 
crimes and placed on probation, who 
would be likely to go to prison if our 
proposed policies were adopted. 
Nevertheless, it is our belief that the 
overall effect of this approach would 
be to reduce the rate of imprison- 
ment. 

If the recommendations concern- 
ing shorter sentence structures were 
adopted, the prison populations 
would be diminished even further. 
Precise projections of the impact of 
these policies on future prison popu- 
lation levels depend on the extent to 
which the policies might be imple- 
mented. Whatever the precise ef- 
fects, it seems reasonable to assume 
that by adopting a prison use policy 
generally based on incapacitation ot 
serious, predatory offenders, and 
developing a system of sanctions that 
fill the gap between straight proba- 
tion and prison, that prison over- 
crowding and the burdensome costs 
of new prison construction can be 
brought under control. 

The sentencing guidelines de- 
veloped under the auspices of the 


Sentencing Commission and de- 
signed to reduce sentencing dis- 
parities should not be implemented 
in amanner that achieves greater sen- 
tencing equity at the expense of 
lengthening average sentences 
served. Sentencing guidelines should 
be designed to rationalize incar- 
ceration practices as supported by 
the incapacitation principle. In terms 
of the basic “who goes to prison” 
decision, we would suggest that the 
guidelines create a prescription in 
favor of community sanctions for 
nondangerous offenders. Further- 
more, sentence structures should be 
reduced to avoid the inefficiency of 
lengthy incapacitation. 

A penal policy based on the prin- 
ciple of incapacitation of serious 
offenders as delineated here would 
facilitate the state’s efforts to achieve 
the following criminal justice system 
goals. 

e Reserve the most severe sanc- 
tions for the most serious offenders. 
Currently, the percentage of violent 
offenders who go to prison is not 
very different from the percentage 
of nonviolent felony offenders who 
go to prison. 

e Reduce the exposure of non- 
violent offenders with limited 
offense histories to conditions that 
might encourage worse criminal be- 
havior by limiting the number who 
go to prison. 

e Limit the need to construct new 
prison capacity. Here, however, it 
should be recognized that a substan- 
tial number of beds must be con- 
structed pursuant to the negotiated 
settlement agreement in the Costello 
v. Wainwright litigation, which will 
cause a loss of about 4,000 beds by 
July 1, 1985. An effort must also be 
made to move the prison system 
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back to levels approaching design 
capacity. Nevertheless, if prison 
admissions were restricted to violent 
and repeat offenders, the need for 
future prison construction and oper- 
ating costs could be reduced. Part of 
the money saved by this strategy 
could be used for the development of 
community-based sanctions 
designed to fill the gap between 
regular probation and prison, and to 
improve existing prison programs. 


Between probation and prison 
(the restitution principle) 


Over the past ten years, the state 
has begun to develop community- 
based alternatives to the “too little” 
of regular probation and the “too 
much” of prison. These alternatives 
include reductions in probation case- 
loads, which allow more intensive 
supervision, probation and restitu- 
tion centers, and work release 
centers. All of these approaches 
either have the potential to be or have 
proven to be cost-effective alterna- 
tives to prison. 

Under current policies, the sen- 
tencing judge may impose a sanction 
that is too light (regular probation) 
because his only other alternative 
(prison) is too harsh given the nature 
of the offense. Or, the judge may feel 
compelled to impose a sanction 
(prison) that is more severe than war- 
ranted because the alternative 
(probation) is too light. 

In order to increase the chances of 
avoiding both extremes, the area 
between probation and prison must 
be developed with an emphasis on 
the restitution principle. Restitution 
to the victim of property crimes, or 
community service work could be 
used to impose a clearly retributive 
legalist sanction for the offenses of 
many offenders who now go to 
prison. 

Significant limitations on the of- 
fender’s liberty, but short of incar- 
ceration, represent another category 
of “in-between” sanctions. In some 
U.S. jurisdictions, judges are using 
house arrest for this purpose. In 
large, dense American cities, 
frequent-furlough jail sentences, em- 
phasizing evenings or weekends to 
minimize the interrupting of em- 
ployment, may be necessary. Severe 
fiscal penalties in the form of fines 
paid to the public treasury are still 
another alternative. 

e Over the next five to seven years 
community program alternatives to 
prison should be expanded to the 
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extent necessary to absorb much of 
the projected increase in committed 
offenders. Special emphasis should 
be placed on the expansion of resti- 
tution’ programs, including com- 
munity service, intensive probation, 
fines based on severity of offense and 
ability to pay, and use of front end 
community facilities providing skills 
development and work release 
opportunities. 

Restitution sanctions have already 
proved to be an effective alternative 
to prison in Florida ($4.2 million in 
restitution was collected in 1981-82) 
and in several other states. Restitu- 
tion sanctions and fines could be 
effectively managed through an 
intensive probation program which 
would give probation officers the 
time required to ensure that restitu- 
tion occurs and fines are paid. 
Statutory constraints on community 
sanctions in lieu of imprisonment 
should be removed. 

e The state should develop an 
intensive probation program predi- 
cated upon the passage of legislation 
providing for community control of 
a specifically defined target popula- 
tion of relatively more serious felons 
than would normally be expected to 
receive probation sentences. To 
ensure appropriate protection of 
public interest and safety, special 
caseloads of no more than 35 
offenders per officer should be estab- 
lished. Supervision should be based 
on the rigorous application of a point 
system designed to monitor the 
offender’s behavior in the commu- 
nity. Streamlined revocation 
procedures should be established for 
those who violate more stringent 
conditions of supervision than are 
currently applied. 

e One of the principal means of 
identifying offenders for the kind of 
intensive probation described above 
is the presentence investigation 
(PSI), which can be used to provide 
the judge with detailed information 
about the offender and the various 
community sanctions that could 
serve as alternatives to incarceration. 
Presentence investigations are now 
done on only about 38% of an esti- 
mated 70,000 annual felony guilty 


dispositions, even though it is statu- 
torily required that PSIs be done on 
all such offenders. This percentage 
should be doubled within the next 
few years in an effort to inform the 
judiciary more systematically and 
fully of the array of community 
sanctions that are available as alterna- 
tives to prisons. 

e The Florida Community Cor- 
rectional Centers (CCCs) represent 
one of the most important and suc- 
cessful correctional innovations of 
the last ten years and deserve to be 
expanded substantially over the next 
five years. We feel that the centers 
should receive inmates earlier 


The presentence 
investigation can be used 
to provide the judge with 

detailed information about 
the offender and the 
various Community 
sanctions that could serve 
as alternatives to 
incarceration 


(before six months to release) in their 
sentences. It may be that successful 
work release experience would have 
the effect of accelerating favorable 
parole consideration. To the extent 
this occurs the actual length of stay in 
a CCC may not exceed current stays. 

Further, many low-threat inmates 
could be placed in the centers soon 
after going through reception 
processing. This approach could 
include an accelerated release pro- 
gram intended to identify candidates 
for placement in community treat- 
ment centers for short terms. The 
pool of DOC inmates who would be 
eligible for CTC placement is sub- 
stantial based on the fact that 4,500 


Opinions expressed in these articles are those of 
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offenders admitted to DOC facilities 
in 1981-82 (33% of all admissions) 
received sentences of two years or 
less). The success of this program 
depends upon the Parole Commis- 
sion departing from normal hearing 
schedules and procedures for 
assigning presumptive parole release 
dates. Under this concept one or 
more parole hearing examiners 
would be assigned to the various 
DOC Reception Centers. The Depart- 
ment’s Initial Custody Classification 
Criteria score would be the basis for 
identifying candidates for placement 
in a community treatment center.’ 
For those receiving a score of “00” 
on the initial custody criteria and 
who are not assigned a custody above 
“minimum” by exception, a presump- 
tive parole release date should be set 
before the inmate leaves the 
Reception Center, or as soon as 
possible tollowing availability of the 
past sentence investigation report. 
CTC inmates would be particularly 
appropriate candidates for participa- 
tion in contract parole. Then at 
release these offenders could be 
placed on an intensive parole super- 
vision program placing significant 
restrictions on the liberties of the 
offenders within the community. 0 


'The Probation Restitution Center Evalua- 
tion, The Youthful Offender Evaluation, The 
Employment Experiences of Ex-inmates 
Study, The Expert Assessment of Vocational 
Training, Prison Industries and Job Placement 
Programs and the Correctional Effectiveness 
Study. 


2Recidivism in this context is defined as the 
number of felony convictions and commit- 
ments to DOC during a two and one-half year 
period following release from prison. DOC 
releasees recommitted to institutions in other 
states are not included in these recidivism 
rates. According to most estimates, however, 
this group does not exceed five percent of the 
total number of inmates released during any 
given period. 


3MICHAEL SHERMAN AND Gorpon HAwkKINs, 
IMPRISONMENT IN AMERICA: CHOOSING THE 
Future, The University of Chicago Press, 
1981. 

‘Id. 


5 See, Senator Sam Nunn’s proposed S.3109/ 
Sentencing Improvement Act of 1982, Con- 
GRESSIONAL ReEcorp - SENATE, No. 149, Part 
III, December 16, 1982, p. $15236. 


6 MICHAEL SHERMAN AND GORDON HAWKINS, 
IMPRISONMENT IN AMERICA: CHOOSING THE 
Future, The University of Chicago Press, 
1981. 


7A CTC differs from the current CCC in 
that a CCC is a prerelease decompression pro- 
gram while the CTC is proposed to be short- 
term work release facility for relatively minor 
felons who do not require highly secure institu- 
tional control or services. 


Prison systems are only a bandage. 
Preventing child abuse is a cure. 


Abuse as a child is a common thread that runs Abuse is a private charitable organization that 
through the lives of most men and women in knows how to prevent child abuse. 


prison today. But we need your help to do it. 
And statistics show that the violent crime in We need money. We need volunteers. 
America is often committed by adults who were Take the first step toward preventing child 


abused as children. abuse. Send us your check today. Or write for our 
Not all abused children grow up to be criminals. booklet. 


If we can prevent child abuse, however, we can Because if we don’t all start somewhere, we 
decrease America’s crime rate. won't get 


And child abuse can be prevented. anywhere. National Committee for 
The National Committee for Prevention of Child Prevention of Child Abuse 


Help us get to the heart of the problem. 


Write: Prevent Child Abuse, Box 2866, Chicago, Illinois 60690. 


THE FLORIDA BAR JOURNAL/APRIL 1983 


|. 


The news media speak of an 
overcrowding “crisis” in Florida 
prisons. From your perspective, 
just how bad is the problem? 


A The “crisis” of overcrowding 
obviously is genuine with a net 
growth of 4,582 inmates during 
the past fiscal year in the state 
system. Likewise, it is a similar 
dilemma for city, county and 
national prisons. The state was 
within 44 male beds of its 
maximum court-authorized 
capacity in December, 1982. An 


priation was made by the Florida 
Legislature for construction of 
plywood barracks to house 
excess population. Additionally, 
the Florida Parole and Probation 
Commission is currently 
releasing carefully screened 
inmates early. 


0 It has also been said that 
prison overcrowding in this state 


failure to use alternate forms of 
punishment, overclassifying 
within the prison system, 
mandatory sentences, etc. Is 
Florida overincarcerative? If so, 
where does the responsibility for 
the situation lie? 


A There is a definite need for 
additional programs for 
alternatives to prison 


has strongly advocated, and 
included in our budget requests, 
expansion of existing programs 
in those areas for many years. 
However, authorized expansion 
of parole supervision, new 
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emergency supplemental appro- 


stems from a number of causes— 


incarceration and the Department 


nswers 
to vital 
uestions 


By Louie L. Wainwright 
Secretary, Department of Corrections 


probation and restitution centers, 
additional community work 
release centers and similar 
programs have increased non- 
incarceration capabilities. 
Sagging economic conditions, 
coupled with a drastic increase in 
unemployment, no doubt have 
been significant in their effect on 
the prison incarceration gains. 
Similarly, with local jails suffering 
from the same population crush 
as is the state, there has been a 
marked increase in the 
sentencing of inmates to state 
incarceration who would have, in 
past years, been sentenced to 
county jailterms. 


A recent review showed that 35 
percent of offenders received by 
the Department had sentences of 
two years or less. Further 
expanded alternative programs 
might accommodate some of this 
group. Also contributing to the 
problem is the emphasis on more 
placement of juveniles in the 
adult program. There now are 
6,452 youthful felony offenders in 
the Department. During the past 
year, 53 percent of those received 
were 25 years of age or younger. 
Mandatory sentencing laws also 
have impacted, with 872 now 
serving 25-year mandatory 
minimum terms, and 900 inmates 
in 1981 with three-year 
mandatory sentences involving 
use of firearms. The increase 
pattern continued with 928 
received with this mandatory 
sentence during the first 10 
months of 1982. 


Additionally, during those 
same 10 months, 150 were 
received under mandatory drug 
trafficking laws with 145 
receiving mandatory sentences 
from three to 15 years. The 


subjective question regarding 
“overclassification” is made moot 
by the fact that all beds are 
utilized, regardless of custody 
status. However, objective criteria 
is utilized in classification of all 
inmates to secure the lowest 
possible classification. 
Exceptions require written 
documentation. 


A 1980 report from the U.S. 
Justice Department on American 
prisons and jails suggested a 
correlation between the 
availability of bed space within 
correctional systems and the 
percentage of convicted 
criminals committed to prison by 
the courts. Do you feel this 
argument has merit? If so, won’t 
DC’s continuing request for 
increases in high security space 
perpetuate rather than alleviate 
the overcrowding problem? 


A Such an argument is patently 
spurious in Florida. The state has 
virtually been out of bed space 
for incoming inmates for years. 
There have been no spacious, 
new prisons beckoning judges to 
send new clients. Rather, the 
state has been forced to play 
“catch-up” through the years, to 
the point of the current plywood 
barracks which the federal court 
already has warned must be only 
temporary. 


The Department of 
Corrections’ budget increased 
from $35 million in 1972 to $260 
million in 1981, and continues to 
grow. Please comment on the 
rising cost of maintaining the 
state’s prison system and what 
has been done and could be 
done to keep the cost down. 


B Virtually every cost of living 
increase which has hit the man 
on the street in the past 10 years 
has been reflected in the growth 
of prison costs. Food costs more. 
Housing costs have skyrocketed. 
Fuel expenses went out of sight. 
Hiring employees took a deeper 
swipe at the pocketbook. The 
number of inmates under 
supervision tripled. New major 
functions were transferred to the 
Department (transfer of 


Bens 
| 


probation and parole activities 
alone cost more than $37 million 
in the 1981-82 fiscal year). 
Additionally, the rate of 
inflation and increased inmate 
population have been the primary 
forces driving up the cost of 
operating the system. The per 
diem cost to sustain an inmate in 
the 1972-73 fiscal year was $8.58. 
Last year, that cost was $21.41, 
an increase of 149 percent. 
Coupled with the inflationary 
costs which have confronted all 
citizens were the orders of courts 
on housing and health care 
which resulted in further boosts. 
The cost of diversionary 
programs generally is but a 
fraction of incarceration 
expenses. Thus, greater 
utilization of such programs as 
probation, parole, restitution 
centers and work release centers 
which the Department advocates 
would substantially reduce costs. 
Expanded departmental ability 
to produce and sell industrial 
products also has reduced the 
amount of tax funds required for 
departmental operations. The 
1972-73 sales from this source 
was $7.2 million and the 1981-82 
sales reached nearly $24 million. 


0 Besides the increasing 
financial burden of large-scale 
incarceration, what are some of 
the other costs, in terms of 
physical and psychological 
effects on inmates and prison 
personnel, impact on the prisons’ 
health and rehabilitative services, 
etc.? 


A Both inmates and staff are 
impacted when overcrowding 
occurs or the population 
increases beyond that which has 
been budgeted. Existing facilities 
and staff become overtaxed. Over- 
crowding forces an undesirable 
de-emphasis on programs for 
inmates as the unhealthy 
combination of budgetary 
reductions and inmate population 
increases mandate that staff 
reductions and expenditure 
cutbacks must be made with the 
reality that the overriding primary 
concern is for security of the insti- 
tution and physical care of the 
inmates. Because of the lack of 
activities more inmate idleness 
occurs. Subsequently, all staff 


are required to supervise a larger 
number of inmates which creates 
additional tension and stress for 
both. 

The Costello suit resulted in a 
myriad of new health service 
requirements being thrust upon 
the Department beyond those 
normal services being provided 
on an ever-increasing basis in 
conjunction with the expansion 
of inmate population. Many of the 
demands can be attributed to the 
fact that most inmates come from 
situations where health care has 
not been of high priority. 
Subsequently, upon admission to 
the Department, there is a greater 
need to correct health problems, 
that, if left unattended, would 
lead to further debilitation while 
incarcerated. Also, as the 
population expands, there is a 
corresponding increase in the 
number and types of acute health 
cases that require services, e.g., 
dialysis, cancers, hemophilias, 
heart cases, pregnancies, etc., as 
well as inmates with special 
needs, such as the handicapped, 
mentally retarded, and mentally 
disordered. Consequently, the 
overall costs for health services 
increase both in the need for staff 
and for services. 

Overcrowding also affects the 
Department's efforts in providing 
rehabilitative services-education, 
vocational training, industries, 
recreation/leisure, 
religion/chaplaincy. Staffing and 
facilities to provide these services 
often become a lesser priority 
when there is a pressing need to 
acquire bedspace to house 
inmates. Limited resources 
dictate that something has to 
give, and by priority, inmates’ 
programs are reduced or delayed 
for more essential services such 
as housing, security, food, 
clothing and health services. 


0 Aside from overcrowding, 
how are conditions in Florida 
prisons generally? Please also 
discuss the value of the system's 
recent accreditation—what does 
it mean to have accredited 
institutions? 


A Overcrowding is the main 
issue confronting the Department 
and a general statement cannot 
be made without including this 


issue. Overcrowding has a 
tremendous impact on all areas 
of the Department's operations. 
Accreditation has had a 
tremendously positive impact 
upon the Department. Through 
accreditation standards, the 
Department has been able to 
identify weak areas, both with the 
self-examinations of internal 
audits and by evaluation by 
outside professionals in the field 
of corrections. Once the 
evaluation portion of the pero 
accreditation process was Tapes 
complete, the Department was ies 
able to take action to improve 
these areas. An example is staff 
training. The accreditation 
standards found the Department 
deficient in the quantity and 
quality of training delivered to its 
employees. The Department took 
immediate steps to improve its 
staff training through the format 
of a master training plan for all 
employees, inclusion of 
correctional officers under the 
Criminal Justice Standards and 
Training Commission, doubling 
the number of hours a 
correctional officer must spend in 
basic recruit training and 
providing for all correctional 
officers to receive that extra 
training. 

Florida’s Department of 
Corrections was assessed against 
a nationally recognized set of 
standards and found to exceed 
the requirement for accreditation. 
The Department was very proud 
of its accomplishment and is 
continually striving to improve. 


With two state task forces 
studying the prison system, an 
increased financial commitment 
from the legislature to the DOC, 
and a 10-year corrections plan 
being formulated, is Florida 
making progress in the area of 
prison overcrowding? 


A A number of measures have 
been identified which if adopted 
and implemented would go a 
long way toward alleviating both 
the immediate crisis and the 
longer term problem of prison 
overcrowding. The two state 
overcrowding task forces have 
closely examined many of the 
crucial factors contributing to 
overcrowding in Florida’s state 
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and local correctional facilities. 
Within the past five months the 
task forces have adopted specific 
recommendations which we 
believe will result in systemic 
change. These recommendations 
include: 

1. Ensure the availability of pre- 
trial intervention to eligible first 
offenders and continue 
implementation of the pilot program 
in the Fifth and Twentieth Judicial 
Circuits. 

2. Endorse implementation of the 
Local Offender Advisory Council's 
pilot program in the First and Eighth 
Judicial Circuits. 

3. Enhance residential staff training 
capabilities for youthful offenders, 
with possible funding from the 
Correctional Officer Training Trust 
Fund. 

4. Provide resources to solicit and 
coordinate volunteer programs at 
each youthful offender institution. 

5. Provide additional staffing at the 
youthful offender institutional and 
regional levels to accelerate 
negotiation of parole contracts, and 
establish a position to provide 
systemwide oversight and 
coordination. 

6. Require terms of imprisonment 
of less than 12 months to be served in 
a county jail and not in the state 
correctional system. 

7. Prohibit placement of persons in 
prison who are not adjudicated and 
sentenced. 

8. Development and 


implementation of a Youthful 
Offender Matrix to be used in setting 
parole release dates for youthful 
offenders. 

9. Change laws to stipulate the 
specific elements the Department 
should collect on each inmate. 

10. Amend statutes to require the 
Department to classify all inmate 
records documents as either 
confidential or nonconfidential and 
provide for inmate file access 
regulations. 

11. Determine if changes are 
needed to existing law governing 
corporal punishment and/or 
excessive use of force. 

12. Require correctional employees 
to report any corporal punishment or 
use of force which that employee 
witnesses or suspects. 

13. Prohibit placement or 
probationers in community 
correctional centers. 

14. Remove statutory language 
which prohibits awarding of gain time 
during mandatory portion of a firearm 
sentence. 


15. Formal recommendations to 
provide that the federal government 
take immediate custody of all illegal 
refugees presently incarcerated in 
Florida’s correctional institutions, or 
reimburse the state and local 
governments for all expenses 
incurred. 

16. Authorize the Department to 
offer increased technical assistance 
to local correctional systems in the 
areas of classification, construction, 
financing, community service and 
mutual aid programs in jail-sharing 
efforts. 

17. Provide legislation to exempt 
acquisition of federal surplus lands 
for use as correctional institutions 
from procedural requirements. 

18. Provide legislation to create a 
state comprehensive planning 
process to integrate location and/or 
siting of correctional facilities with 
local and governmental land 
planning. 

19. Continue the legislative 
mandate for acquisition of sites for 
prisons in South Florida and near 


urban areas until specific state 


policies are developed. 

20. Authorize Department of 
Natural Resources to identify and 
secure state-owned land for prison 
sites. 

21. Appropriation of funds for two 
more parole commissioners during 
FY 1983-84 and authorize use of 
retired parole and probation 
commissioners to assist in parole and 
revocation decisions when workload 
demands. 

22. Expand community program 
alternatives to absorb more convicted 
felons. 

23. Provide viable alternatives to 
courts for sentencing marginal 
offenders who would otherwise be 
incarcerated. 


While these merely are 
recommendations to the 
legislature and have not yet been 
enacted into law, they do form an 
agenda which, if enacted, will 
greatly impact favorably on 
departmental problems. 

Finally, it is vital that Florida 
establish a balanced correctional 
system. To accomplish this need, 
alternatives to incarceration must 
be provided to judges. Such 
alternatives should include 
increased parole and probation 
efforts, expanded probation and 
restitution centers and 
significantly increased 
community release programs. 

This is in no way meant to 
superimpose any individual's or 
group’s sentencing philosophy 
upon the courts. Rather, it is 
offered as a means of expanding 
the options available to the court, 
allowing a judge the maximum 
degree of flexibility in 
determining if a convicted felon 
and the public would be better 
served by an alternative 
sentence. 

Once the court makes the 
determination that the sentenced 
person would be unsafe on the 
streets and should be in prison, it 
then becomes the state’s 
mandated responsibility to 
provide adequate space to house 
and care for this person. 0 


COME TO THE ISLANDS 


for EDUCATION AND RECREATION 


Swimming ¢ Diving Fishing Mayan Ruins Water Skiing 
ANNUAL CONFERENCE ON JUDICIAL, SENTENCING AND CORRECTION ISSUES ... 


DATE: May 18 through 22, 1983 


PROGRAM: 


Wednesday, May 18th: Cocktails and 
Welcome, 6:30 p.m. 


Thursday, May 19th: 8:30 a.m.-12:00 noon, 


Welcome & Overview: Are We Losing Control: 


Crime in the 80’s. Determinate and Minimum 
Mandatory Sentencing; Loss of Judiciary 
Discretion in Decision-Making. 


Friday, May 20th: 9:00 a.m.-12:00 noon. 
Important Issues at Sentencing, Perspectives: 
Judge, Prosecutor and Defense. 

1:30 p.m.-3:00 p.m. Traditional Sentencing v. 
Alternatives (What is practical?). Media 
Impact—lIs it education or drama? 


PLACE: Cancun, Mexico on the Yucatan Peninsula 


Saturday, May 21st: 9:00 a.m.-12:00 noon. Cor- 
rections. Population Management—Reality. 
Judicial and Corrections Compromise. Lack of 
Communication and Cooperation. Solutions. 


FEE: $500, includes airfare from Miami, Houston or Atlanta, hotel accommodations, seminar materials. Full payment required by April 17, 1983. 
Space is limited, so register now. See you in Cancun! Sponsored by National Legal Services, Inc. 


SEND YOUR REGISTRATION TO OUR CENTRAL OFFICE: 


NATIONAL LEGAL SERVICES, INC. 


1429 Wessyngton Road, N.E. ¢ Atlanta, Georgia 30306 « 1-800-241-0095 
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for the nation’s legal profession 


For nearly a century, the First American eagle has 
been closely associated with the nation’s legal profession. 
Protection of property rights, service to the legal profession, 
and reliability have been our heritage. 

We understand the needs of the legal profession and 
offer expert assistance through our nationwide network of 
offices and agents. 


For protection, service, reliability. . . call on First 
American FIRST! 


MERIC4,, 


First American Title Insurance Company 


REGIONAL OFFICE: 7520 NORTH WEST FIFTH STREET, PLANTATION, FL 33317 « (305) 587-5860 
FLORIDA NATIONWIDE TOLL-FREE: (800) 327-1018 » STATEWIDE TOLL-FREE: (800) 432-9673 
NATIONAL HEADQUARTERS: 114 EAST FIFTH STREET, SANTA ANA. CA 92701 « (714) 558-3211 


SERVING TITLE INSURANCE NEEDS THROUGHOUT THE UNITED STATES 


Affiliated with The First American Financial Corporation 
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prisoner 


civil rights 
_complaints 
Florida 


Second only to escaping confine- 
ment is the inmate’s desire to improve 
the conditions of that confinement. 
Armed with a burgeoning array of 
precedents, inmates throughout the 
country are clamoring for federal re- 
lief from the rigors of existence at 
state and local confinement facilities. 
In Florida alone, state and local 
prisoners accounted for 1,327 of the 
16,741 inmate civil rights complaints 
filed nationwide during the 12- 
month period ending in June 1982.! 
The job of processing these com- 
plaints falls primarily on the federal 
magistrates.” 

This article presents a magistrate’s 
view of prisoner civil rights litiga- 
tion. Its audience is the pro se prison- 
er who files the action, the state or 
local official who defends it, and the 
lawyer who nurtures it. Its premise is 
that understanding procedures will 
enhance their implementation and, 
more important, will lead to substan- 
tive improvements in prison life. 

The federal civil rights complaint 
holds a special allure for the state in- 
mate. The complaint forms are 
readily available at the jail or prison, 
filing costs the indigent prisoner 
nothing,’ and there is no require- 
ment to exhaust administrative or ju- 
dicial remedies.‘ Little wonder that 
grievances large and small, real and 
imaginary, cross the magistrate’s 
desk. The complaints range from the 
truly meritorious (systematic guard 
brutality), to the colorably action- 
able (cell sharing with a psychotic 
inmate), to the downright ludicrous 
(after hours radio noise). Some 
display considerable ingenuity. Fed 
up with the lack of prison dental care, 


By Everett P. Anderson 


one plucky inmate mailed a com- 
plaint—and a _ tooth—to federal 
court. 

Unquestionably, however, the vast 
majority of these complaints are 
frivolous. The Freund report con- 
cludes that “the number of these peti- 
tions found to have merit is very 
small, both proportionately and ab- 
solutely.”> Statistics bear this out. Of 
the 1,212 prisoner civil rights cases 
terminated in Florida’s federal courts 
for the year ending in June 1982, only 
five went to trial and 12 to eviden- 
tiary hearing. The rest were dis- 
missed before trial.® 

Clearly, the statistics do not favor 
the inmate. But statistics are only part 
of the story. Consider the following 
three apocryphal cases: 


Case I: Abel v. Johnson 

Abel is a prisoner at a Florida state cor- 
rectional institute. He files a federal civil 
rights complaint against the warden, 
Johnson. The complaint is prolix and 
nearly illegible, but its gist appears to be 
that the warden is opening the prisoner's 
privileged mail from his “lawyer” in vio- 
lation of the inmate’s rights. The com- 
plaint does not state how, where, or why 
the mail is being opened, nor does it 
specify the name and qualifications of 


the “lawyer.” It is accompanied by a 
forma pauperis affidavit showing $5 in 
the inmate’s prison account. 

Upon receiving the complaint, the 
clerk’s office assigns it a miscellaneous 
docket number and forwards it to the 
magistrate. The magistrate’s staff screens 
the instrument and finds that it fails to 
state a cause of action. The magistrate 
enters a form order granting leave to 
proceed in forma pauperis and permit- 
ting the prisoner to amend within 20 days 
pursuant to Haines v. Kerner, 404 U.S. 
519 (1972) and Covington v. Cole, 582 
F.2d 1365 (5th Cir. 1976). The clerk’s 
office receives the file, assigns it a civil 
action docket number, and forwards a 
copy of the order to the inmate, who files 
a slightly reworded complaint that identi- 
fies the lawyer. The magistrate prepares 
a report and recommendation dismissing 
the complaint, noting that the prisoner 
has failed to amend with the requisite 
specificity and noting further that 
opening of prisoner mail from apparent 
attorneys is sanctioned by Wolfe v. 
McDonald, 418 U.S. 539 (1974), pro- 
vided the opening occurs in the inmate’s 
presence for the purpose of inspecting 
for contraband. The clerk’s office sends a 
copy of the report and recommendation 
to the inmate, who is given ten days to file 
his objections thereto, failing which a 
dismissal order is entered by the district 
judge. The prisoner drops the case. 
Comment: 

The Abel case is all-too-typical of 
most prisoner complaints. Although 
apparently frivolous, the complaint 
could not be dismissed upon initial 
review because of the possibility that 
the prisoner intended to allege an 
impermissible, noncontraband 
inspection of his legitimate attorney 
mail and because the Haines and 
Covington cases mandate that pro se 
prisoners be allowed substantial 
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latitude in drafting their complaints. 
Yet this one case consumes an enor- 
mous amount of judicial time and 
resources from filing to final disposi- 
tion, to the detriment of the truly 
meritorious cases. 


Case 2: Baker v. Smith and Jones 
Baker is a prisoner at a Florida county 
jail awaiting trial on a felony charge. He 
sues Smith, a jail guard, and Jones, the 
local county sheriff charged with super- 
vision of the jail, alleging that Smith had 
repeatedly beaten Baker and other 
inmates with the knowledge of Jones. 
The complaint is sent to the clerk’s office 
but is immediately returned for failure to 
file the requisite in forma pauperis 
affidavit as well as two copies of the 
complaint. The inmate refiles with a 
properly executed affidavit and the 
requisite number of complaints. The 
magistrate enters an order granting leave 
to proceed in forma pauperis, finding 
that the complaint states a cause of 
action, directing the marshal to serve it, 
and giving the defendants 30 days to 
answer it. The answers vehemently deny 
the allegations. Nothing more is heard 


longer in his facility but has been sen- 
tenced to a state correctional institution 
following conviction. The magistrate 
enters an order directed to the inmate at 


his new address requiring him to show 
cause why the case should not be dis- 
missed for failure to prosecute. 
Receiving no response, the magistrate 
files a report and recommendation of dis- 
missal, which the district judge adopts in 


Everett P. Anderson was ap- 
pointed as part-time federal 
magistrate in Tallahassee on Oc- 
tober 25, 1982. In that capacity, he 
is responsible for processing one- 
half of all prisoner cases, state and 


from 
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magistrate enters an order requiring the 
defendant 


the inmate. Months later, the 
sheriff to advise of the 
tiffs incarceration status. The 


da College of Law. 
ff responds that the inmate is no 


federal, filed in the Northern 
District of Florida. He is a 1974 
graduate of the University of Flori- 


a dismissal order. 


Comment: 

Although some of the worst abuses 
in Florida occur at the local county 
jails, few of these cases ever result in 
substantive reform. The inmate and 
his witnesses are either freed, and 
lose interest in the case, or are trans- 
ferred to state correctional institu- 
tions. There the already complex 
problems of prisoner litigation’ are 
compounded by _ the prisoner’s 
distance from the original jail facility. 


Case 3: Charlie v. Zelner and Wainwright 

Charlie, serving a life sentence at a 
Florida correctional institute, sues 
Zelner, the prison warden, and 
Wainwright, secretary of the Florida 
Department of Corrections, complain- 
ing of intolerable temperatures and lack 
of air circulation in the solitary confine- 
ment cells. The warden is aware of these 
conditions but lacks the funds to correct 
them. Charlie’s case survives the dis- 
missal stage. The magistrate enters an 
order directing that each side file a nar- 


Judge Andersons article identifies the problems associated 
with inmate civil rights complaints. However, it is interesting 
to note that Florida’s major civil rights cases all had their 
genesis as a handwritten prisoner's pro se complaint. History 
of the three major cases follows: 


Costello v. Wainwright, 397 F.Supp. 20 (M.D. Fla. 1975) 
(preliminary injunction reducing prison population), 
aff'd, 525 F.2d 1239 (5th Cir. 1976), reh. en banc granted, 
528 F.2d 1381 (5th Cir. 1976), reh. en banc vacated, 539 
F.2d-547 (5th Cir. 1976), cert. granted 430 U.S. 325 (1977); 
order compelling compliance, No. 72-109-CIV-J, 72-94- 
CIV-J-S (M.D. Fla. July 14, 1982). 


History 


In 1972 Judge Charles R. Scott reviewed a complaint filed 
in the U.S. District Court, Middle District of Florida, written 
by inmate Michael C. Costello challenging the conditions of 
confinement in Florida State Prison. The defendants were 
Louie L. Wainwright, Secretary of the DOC, and certain 
other state prison officials. Judge Scott appointed the late 
Tobias Simon to represent Costello. Simon amended the 
complaint and the plaintiff was later certified as a class 
comprised of all persons who are presently or who will here- 
after be in the custody of the Florida Department of Cor- 
rections (“DOC” or the “Department”). 


The second amended complaint challenges that the entire 
prison system is so severely overcrowded as to cause substan- 
tial harm to inmates in violation of the eighth amendment 
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Pivotal prisoner civil rights cases in Florida 


prohibition against cruel and unusual punishment, and 
further that the inmates do not receive minimally adequate 
medical care (inchiding food and sanitation) also in violation 
of the eighth and fourteenth amendments. 


Discussion 


On May 22, 1975, Judge Scott granted plaintiffs’ renewed 
application for preliminary injunction with respect to the 
claim of “overcrowding,” and ordered the Department to 
reduce, by stages, the inmate population down to emergency 
capacities within one year of the order. That order was 
appealed until finally affirmed by the U.S. Supreme Court. 

Years of discovery, evidentiary hearings and develop- 
ments in case law resulted in the parties entering into a settle- 
ment agreement on the issue of overcrowding which was 
approved by consent order entered February 11, 1980. Based 
upon a comprehensive space utilization survey and agreed 
upon minimum square footage requirements per inmate, the 
overcrowding agreement establishes the “design capacity” and 
the “maximum capacity” for each institution or facility in the 
DOC. From the date of the consent decree, if the DOC 
houses inmates in excess of the maximum capacity for more 
than five continuous days, it constitutes a violation of the 
consent order. In addition, beginning July 1, 1985, the 
agreement prohibits the defendant from allowing the 
population levels to exceed “system maximum capacity,” 
which can generally be defined as the maximum number of 
inmates that can be housed throughout the prison system at 
any particular time according to an agreed-upon formula. 
At a hearing on July 6, 1982, the defendants admitted that 
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Issues 


rative written statement of its case with 
all documents and witness statements at- 
tached in lieu of normal civil discovery. 
The pleadings and discovery documents 
disclose an apparently meritorious case. 
The magistrate arranges for appointment 
of a volunteer attorney from the roll of 
attorneys at the clerk’s office. At his own 
expense, the attorney travels to the prison 
to interview his client and takes the 
warden’s deposition. The case is set for 
trial. The defendants find the funds to 
install additional ventilation in the 
solitary cells. The inmate wants his day in 
court but the attorney prevails on the 
client to accept the settlement, which the 
court adopts. Case closed. 

Comment: 

A small number of prisoner civil 
rights complaints achieve this 
favorable outcome. Because the 
action is civil in nature, there is no 
right to counsel§ and no provision for 
advancing costs or for paying 
counsel under the Criminal Justice 
Act—a deterrent to all but the most 
idealistic attorneys. Yet competent 
attorneys are absolutely essential to 
the prisoner litigation process. 
Lawyers who persevere in prisoner 
cases may recover costs and fees 
through settlement or through the 
Civil Rights Attorney’s Fees Awards 


Act, 42 U.S.C. §1980(a). 


Making the system work: Some 
modest proposals 


The problems inherent in the 
prisoner litigation process have 
received institutional attention. Or- 
ganizations such as Florida Institu- 
tional Legal Services (formerly 
Florida Prison Project) strive to 
provide meaningful litigation 
assistance in selective cases.9 The 
Nova Law School has experimented 
with use of certified students in 
prisoner litigation.'!° To these com- 


mendable efforts I add the following 
suggestions: 


1. Developing reasonable expec- 
tations 

Prisoners need to be educated to 
the relief they can actually expect in 
their condition-of-confinement law- 
suits. Their goals should be to get 
their cases through the dismissal and 
discovery stages to appointment of 
counsel, who will strive for an 
achievable settlement of a specific 
grievance, as occurred in Case #3 
above. This dictates a simplified liti- 
gation strategy. Filing multimillion 
dollar damage claims and naming 


numerous defendants only compli- 
cates the case and virtually guaran- 
tees procedural delays and frustra- 
tions. Nor should prisoners expect 
actual appointment of counsel until 
the later stages of the case. The num- 
ber of lawyers willing to serve in such 
cases is limited, and early appoint- 
ment of counsel for the average pro 
se case serves only to encourage 
additional frivolous applications and 
requests for counsel. 


2. Understanding what constitutes 
a cause of action 

Prisoners need to understand that 
many legitimate prisoner complaints 
do not rise to a constitutional level 
and are best resolved through avail- 
able administrative grievance pro- 
cedures. No Section 1983 action will 
lie unless a prison official is depriv- 
ing a prisoner of constitutional rights 
under color of state law. 

Three questions to be asked before 
any civil rights complaint is filed are: 
(1) does the action complained of 
constitute a “property” or “liberty” 
interest as a right given by the United 
States Constitution and binding upon 
the state through the 14th amend- 
ment or given to the prisoner by state 


due to a surge in inmate commitments, defendants were in 
- abject violation of the overcrowding agreement and were 
housing the additional inmates in temporary plywood 
structures. The court ordered the DOC to take whatever mea- 
sures were necessary to come within full compliance of the 
agreement by October 8, 1982, and to remain in compliance 
thereafter. The court further warned the department that it 
was allowed to use “plywood tents” only temporarily and 
that failure to make provisions to be in full compliance with 
the agreement by July 1, 1985, would “breed further woes for 
the defendants.” 

In order to ensure the ability of DOC to comply, a 
mechanism should be provided by the legislature for the 
emergency release of certain inmates nearing the end of their 
terms to be implemented when the DOC approaches the 
federally ordered population cap. 


The parties entered two other settlement agreements 
approved by consent order entered February 11, 1980; one 
pertaining to the delivery of medical services and one 
pertaining to the delivery of food services. The health care 
settlement agreement focuses on deficiencies in systemwide 
structures and policies of the delivery of medical services. 
The agreement addresses four major areas: (1) placing the 
responsibility for decisions regarding the delivery of medical 
care directly upon professionally trained medical personnel 
as opposed to correctional staff; (2) making special 
provisions for the delivery of health care to inmates in 
confinement (including punitive and administrative segrega- 
tion as well as protective custody); (3) making provisions for 
delivery of mental health care; (4) requiring the appropriate 
certification, licensure, and continuing training of all medical 


personnel, and where appropriate, correctional officers. 

The court also approved a food services stipulation and 
agreement, which provides for an agreed-upon food services 
coordinator to study and evaluate the system for the delivery 
of food throughout the prisons and report to the court. 

In order to provide time for the implementation of the 
health and food agreements, plaintiffs agreed to abate all liti- 
gation concerning health for three years and all litigation con- 
cerning food for one and one-half years, except for individual 
claims concerning specific health problems or specific diets 
brought on behalf of individual inmates. Comprehensive 
surveys conducted by court-appointed experts will 
determine whether any constitutional violations exist 
notwithstanding the implementation of these agreements. 

The final aspect of the lawsuit challenging the sanitation in 
Florida’s prisons is unaffected by the settlement agreements 
and is currently being litigated. 


Sharon B. Jacobs, 

Vice Chairperson 

Corrections Committee and 
Co-counsel for the plaintiffs in 
Costello v. Wainwright 


Arias v. Wainwright, (No. TCA 79-792, N.D. Fla.). 
History 


In 1974, a handwritten pro se “petition for injunction” was 
filed in the United States District Court for the Middle 
District by inmate Richard Franklin Miller alleging that the 
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law; (2) is the interference with the 
property or liberty right the result of 
intentional or reckless conduct on 
the part of the state official; and (3) is 
the deprivation of the liberty or 
property interest without “due 
process of law” or in violation of a 
specific provision of the Constitu- 
tion, such as the 8th amendment pro- 
hibition of cruel and unusual punish- 
ment?! 

Even more elementary, the 
prisoner should ask himself whether 
he is actually seeking shortening of 
his confinement as opposed to im- 
proving the conditions of confine- 
ment. If the former relief is sought, 
the prisoner's remedy lies in habeas 
corpus and not in a civil rights com- 
plaint.!? 


3. Making research materials 
available 

The Supreme Court has decreed 
that prisoners have a constitutional 
right to access to the courts and that 
this requires prison authorities to 
assist inmates in the preparation and 
filing of meaningful legal papers by 
providing adequate law libraries.'$ 
No prison law library should be 
without two invaluable resources. 


The first is “Compendium of the Law 
of Prisoners’ Rights” by Magistrate 
Ila Jeanne Sensenich, published 
through the Federal Judicial Center 
and available through the 
Superintendent of Documents, U.S. 
Government Printing Office, Wash- 
ington, D.C., under federal stock 
number 027-000-00792-9. Another 
useful reference is “Recommended 
Procedures for Handling Prisoner 
Civil Rights Cases in the Federal 
Courts,” available directly through 
the Federal Judicial Center. Far from 
spawning litigation, these publica- 
tions teach that most prisoner com- 
plaints do not belong in court. 


4. Changing prison official 
attitudes 

In many prisoner cases, the prison 
officials and their counsel adopt an 
attitude of uncompromising 
resistance to even the most reason- 
able discovery requests. This only 
delays termination of the frivolous 
cases. As to the meritorious cases, 
canny prison officials have learned 
that they can be an effective means 
of wresting additional funds from 
tight-fisted county commissions or 
the state legislature. 


5. Streamlining disposition pro- 
cedures 

There are a wealth of innovative 
options open to magistrates who 
process prisoner civil rights com- 
plaints, including simplified 
discovery procedures,'* equitable 
sharing of transportation costs,'> and 
holding hearings at the correctional 
facility. It is the magistrate’s respon- 
sibility to continually review pro- 
cedures and to initiate a constant 
dialogue with the clerk’s office intake 
clerk, the staff law clerks from the 
district judge’s office and the district 
judges with a view to streamlining 
and improving the prisoner litigation 
process. 


Conclusion 


As the title of this article suggests, 
the overwhelming majority of 
prisoner civil rights complaints are 
simply “processed” to an inevitable 
dismissal. Few are truly “adjudi- 
cated” in the traditional adversarial 
sense. Understanding this reality is 
the beginning of wisdom for inmates, 
prison officials, attorneys and magis- 
trates who must strive to make the 
prisoner litigation system work. 0 


conditions of incarceration in the Duval County Jail were 
unconstitutional. After appointing William J. Sheppard to 
represent the inmates, Judge Charles R. Scott subsequently 
found conditions in the jail to be so extreme as to constitute 
the infliction of punishment which is both cruel and unusual 
in violation of the United States Constitution. Miller v. 
Carson, 392 F. Supp. 515 (M.D. Fla. 1975), 401 F. Supp. 835 
(M.D. Fla. 1975), aff'd in part, modified in part and 
remanded, 563 F.2d 741 (5th Cir. 1977) aff'd and question of 
state law certified, 563 F.2d 757 (5th Cir. 1977). 

Judge Scott also found, and the Fifth Circuit affirmed, that 
Secretary Louie Wainwright acted to deprive Duval County 
Jail inmates of their federal constitutional rights because 
DOC’s rules and regulations prescribing standards for the 
operation of detention facilities under F.S. $951.23 were 
inadequate. 

In 1979, a logical and creative sequel to Miller was filed on 
behalf of all 11,000 (plus) inmates in Florida’s county and 
municipal jails. Arias v. Wainwright. The complaint alleged 
that Wainwright had failed to carry out his duties under state 
law to draft rules and regulations, to inspect, and to enforce 
minimum standards in Florida’s jails and that, as a result, 
prisoners were being held under inhumane and unconstitu- 
tional conditions in numerous jail facilities. Among the 
unconstitutional conditions alleged were grossly over- 
crowded living conditions, inadequate medical care, 
inadequate staff, improper separation of females and 
juveniles, intolerably inadequate heat, light, ventilation, and 
sanitation, denial of adequate exercise, activity, and recrea- 
tional facilities, denial of nourishing food, and denial of work, 
educational and rehabilitative opportunities. 
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Partial settlement 


After extensive pretrial discovery, a partial settlement was 
reached in Arias in 1981. Secretary Wainwright and the State 
of Florida agreed inter alia, to: 

e hire a sufficient number of trained inspectors to make 
exacting, comprehensive, and adequately documented 
inspections twice a year; 

e request that circuit courts order the local county or 
municipal government to correct violations which appear to 
be a threat to life, health, or safety of the inmates; and 

e pay plaintiffs’ counsel for past attorneys’ fees and costs, 
and attorneys’ fees and costs for the next two years for the 
purpose of evaluating the implementation and enforcement 
of the partial settlement. 

The partial settlement has increased state and local concern 
over Florida’s jail conditions, and has resulted in extensive 
rewriting of Florida jail regulations. To date, Florida has filed 
suit against six counties to bring them into compliance with 
DOC’s rules and regulations and the U.S. Constitution. 
Enforcement efforts by DOC and compliance counsel are 
currently underway. 


Randall C. Berg, Jr., 

Vice Chairperson 

Corrections Committee and 
Co-counsel for the plaintiffs in 
Arias v. Wainwright 


| 
| 
226 


‘Conversation with Ed Flynn, Administra- 
tive Office of the United States Courts, 
Washington, D.C. 

2Processing prisoner condition-of- 
confinement cases is an “additional duty” that 
the district court may assign to a magistrate 
pursuant to 28 U.S.C. §636(b)(1)(B). See, e.g., 
Rute 27(G), RuLtes oF THE UNITED STATES 
District Court FOR THE NORTHERN DisTRICT OF 
FLoripa. 

3See, 28 U.S.C. §1915. 

4 See, e.g., Allee v. Medrano, 416 U.S. 802, 
814 (1974) (state-court remedies); Hardwick v. 
Ault, 517 F.2d 295 (5th Cir. 1975) (administra- 
tive remedies). 

5REPORT OF THE Stupy GROUP ON THE 
CASELOAD OF THE SUPREME Court, 57 F.R.D. 
573, 587 (1972). 

6 See, n.1, supra. 

“In addition to the counsel problems 
discussed in the text, procedural problems in 
prisoner litigation include transportation of 
the plaintiff to court and other proceedings, 
transportation of incarcerated witnesses to 
such proceedings, and payment of marshal’s 
fees and witness fees for nonincarcerated 
witnesses subpoenaed by the plaintiffs. See 
generally, “Recommended Procedures for 
Handling Prisoner Civil Rights Cases in 
Federal Courts,” Federal Judicial Center 
(1980) (hereinafter ““Recommended 


Procedures”). 

‘Hardwick v. Ault, 517 F.2d 295, 298 (5th 
Cir. 1975). 

° The Florida Prison Project came about asa 
result of Hooks v. Wainwright, 578 F.2d 1102 
(5th Cir. 1978), which compelled Florida to 


assume funding of a prison assistance program 


that formerly was federally funded. Other 
prisoner assistance organizations include the 
Clearinghouse for Criminal Justice, the 
Southern Prisoners Defense Committee, and 
the Washington-based National Prison Project '’ Bounds v. Smith, 430 U.S. 817 (1976). 

of the American Civil Liberties Union. '§ See, Recommended Procedures at 48, 100- 

'0See, A Federal Litigation Program: For 102. 

Students, Inmates and the Legal Profession, 4 '° See, Ballard v. Spradley, 557 F.2d 476 (5th 
Nova L. Rev. 377 (1980). Cir. 1977). 


''See, Recommended Procedures at 33-34 
and cases cited therein. 

"See, Preiger v. Rodriguez, 411 U.S. 475 
(1973). 


Inmate law clerks, pictured here with clerical staff in the law library at Union 
Correctional Institution, are being trained in a law library seminar. Access to libraries 


was addressed in Hooks v. Wainwright. Photo by Florida Department of Corrections 


Hooks v. Wainwright, 352 F. Supp. 163 (M.D. Fla. 1972), 
457 F.2d 502 (5th Cir. 1972), 578 F.2d 1102 (5th Cir. 1978), 
536 F. Supp. 1330 (M.D. Fla. 1982), appea/ docketed, No. 
82-5500 (11th Cir. April 23, 1982). 


History 


In 1970, Florida inmate Harold Raymond Hooks filed a 
handwritten civil rights action because he was denied a copy 
of a Florida Supreme Court opinion until he remitted a $5 fee. 
A subsequent complaint was filed by Hooks against defend- 
ant Louie Wainwright alleging denial of access to court 
because he had neither an adequate law library, a typewriter, 
nor legal counsel. Thus began 13 years of litigation. 

In 1972, U.S. District Court Judge Charles R. Scott found 
that Florida’s Department of Corrections did not provide 
indigent inmates with assistance of counsel and that the legal 
materials available were inadequate to provide meaningful 
access to court. DOC responded in 1977 with plans to 
establish law libraries throughout Florida’s prisons to comply 
with Bounds v. Smith, 430 U.S. 817, 52 L.Ed. 72, 97 S.Ct. 1491 
(1977). 

DOC’s library plan was opposed as inadequate by the 
plaintiffs, plaintiff intervenors, and all four amicus curiae— 
the U.S. Department of Justice, The Florida Bar, the Florida 
Volunteer Parole Aid Program, and then University of 
Florida Law Professor Harold Levinson. Plaintiffs, plaintiff- 
intervenors, and amicus curiae’s current position is that 
defendant Wainwright's constitutional duty to provide 
meaningful access to court requires something other than 
mere prison libraries. (Interim legislative attempts to accord 


assistance to indigent inmates by public defenders died in 
committee in 1981.) 

In 1982, Judge Scott again agreed with the plaintiffs and 
amicus curiae after finding that more than half of Florida's 
inmates are functionally illiterate, that the average IQ for 
inmates admitted during fiscal year 1980-81 was 88.3, and the 
average IQ among all inmates was 91.0. By stipulation, the 
parties have agreed that 95 percent of Florida’s inmates are 
indigent and unable to afford counsel. 

Thus, from the meager beginning of a handwritten 
complaint, Hooks has grown to a situation demanding law 
libraries and counsel as the means of making meaningful the 
constitutional requirement of “access to the courts.” Judge 
Scott has certified this pivotal issue to the U.S. Court of 
Appeals for the 11th Circuit for resolution. As of this date, 
Hooks has been fully briefed and counsel are awaiting an oral 
argument date. 


Issue certified 


Is the assistance of attorneys, in some form, an essential 
ingredient of Florida’s attempt to comply with the mandate 
of Bounds v. Smith, supra, that inmates be afforded 
meaningful access to the courts?” 


Richard A. Belz, member, 
Corrections Committee and 
attorney for plaintiff 
intervenors in Hooks v. 
Wainwright 
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The inmate grievance 
procedure pilot project 


By Sharon B. Jacobs 


April 1983 marks the conclusion of a one-year experiment known 
as The Inmate Grievance Procedure Pilot Project. Operating at the 
Union, Broward and Sumter Correctional Institutions,' this unique 
project provides the Department of Corrections (hereinafter the 
“Department”) neutral attorney factfinders to review inmate 
complaints on appeal. This is a significant new component to the 
formal grievance appeals process that has long existed in the Florida 
Department of Corrections.” 

This project was conceived by the late Tobias Simon, who sought 
“to avoid a Florida Attica or the New Mexico Prison riots.”3 He felt 
strongly that there was a need for such a project, and he pressed the 
Department to allow attorneys to participate in the grievance 
process because, “inmates do not perceive the [present] grievance 
system as fair.” The project was recommended and encouraged by 
the Governor's Executive Review Committee for the Department of 
Corrections, which recognized that it could serve as an antidote to 
rising tensions, assaults and violence in Florida’s prisons.® 


Original procedure 


Prior to the pilot project, an aggrieved inmate (i.e., one who had 
a complaint concerning an incident, policy or condition occurring 
within an institution of the Department) filed a DC-77 form, which 
was available at his institution. The grievance was formally 
investigated, and the superintendent then made a determination 
whether to grant or deny the requested relief. If the relief was 
denied, the grievance could be appealed to the central office in 
Tallahassee, by filing a DC-77A form and attaching a copy of the 
denied DC-77. The central office informally (by telephone, letter or 
assignment of prison inspectors) reviewed the appeal, either 
affirming or reversing the superintendent's decision. 


Pilot project procedure 

The Inmate Grievance Procedure Pilot Project alters the grievance 
system, but at the appellate level only. Under this scheme, the DC- 
77A form is filed with the Secretary of the Department who in turn 
refers the appeal to The Florida Bar in its capacity as a 
clearinghouse for attorney factfinders. Volunteer attorneys are 
assigned a hearing date by a member of The Florida Bar 
Corrections Committee who acts as an area coordinator. On the 
assigned date, the factfinder interviews inmates and prison staff, 
collects affidavits and statements, and reviews departmental and 
institutional directives and records. His role is that of factfinder 
only, and he must apply the existing rules and policies of the 
Department. 

After the hearing, the attorney files a written report of his findings 
of fact to the inspector general of the Department. The Secretary 
then makes his determination, distributing a copy to the inmate, The 
Florida Bar, the central office file, and the institution. The obvious 
advantage of this scheme is that the Secretary can 
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make a more objective and equitable 
decision through the assistance of a 
neutral, qualified factfinder. 


The history and the process 

The history of this project spans 
three years and required the parti- 
cipation of three Bar presidents, 
three different committees, and the 
staff of the Bar and the Department, 
as well as the volunteer attorneys.® 
Agendas often conflicted and suc- 
cessful implementation of the project 
demanded the cooperation and 
goodwill of many parties. David 
Brierton, inspector general of the De- 
partment, attended all of the Correc- 
tions Committee meetings. Fortu- 
nately, the response from The 
Florida Bar’s volunteer attorneys, the 
key figures of this scheme, was suf- 
ficient if not enthusiastic.’ 

However, due to restrictions in the 
rules regarding volunteers, only a 
small number of attorneys were 
actually able to preside at hearings. 
The project has specific eligibility 
requirements, e.g., an attorney must 
have been practicing for a minimum 
of five years. Lawyers in the state 
attorneys offices, public defenders 
offices and certain other lawyers em- 
ployed by the state were deemed 
ineligible, as were private attorneys 
who frequently engaged in civil 
rights litigation against the Depart- 
ment. In addition, the completion of 
a specially-designed CLE program 
was required. Nevertheless, the re- 
sponse was sufficient enough to 
allow the project to begin operation 
and to test the design model.® 

Throughout the year, the Correc- 
tions Committee has _ carefully 
monitored the project. Participants 
in the process, at all levels, have been 
interviewed and reactions solicited. 
The Corrections Committee has 
even held one meeting inside the 
Union Correctional Institution, 
where members addressed inmates 
and answered questions. All reports 
indicated that the hearings that were 
held proceeded smoothly, and the 
cooperation between correctional 
staff and attorney factfinders 
appeared to be good. 

The major problems reported to 
date involve bureaucratic and ad- 
ministrative snags, as well as inmate 
reservations. Factfinder reports were 
not always filed on time, thus delay- 
ing final action on the part of the 
Secretary. The Bar staff has agreed to 
take the responsibility to follow up 
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on dilatory factfinders and is now re- 
quiring factfinders to send a copy of 
their report to the Bar. 

Of more serious concern is the in- 


Debra Weiss Goodstone, chairman of the Bar's Corrections Committee, leads a 
discussion among Attorney General Jim Smith, committee members and 50 inmates at 
Union Correctional Institution. The January meeting addressed questions the inmates 
had about Inmate Grievance Procedure Pilot Project, which provides neutral attorney 
factfinders to review inmate complaints on appeal. 


mate response to the project. At the 
meeting held at the Union Correc- 
tional Institution, Attorney General 
Jim Smith and the Corrections Com- 
mittee met with approximately 50 in- 
mates to determine why they were 
not utilizing the grievance appeal 
procedure in greater numbers.!® The 
most frequent complaints of the in- 
mates were as follows: (a) they did 
not realize that a neutral attorney 
factfinder was available; (b) there 
was difficulty in obtaining the proper 
forms; (c) there were reported 
threats of retaliation from correc- 
significant time lag between the 
filing of the initial complaint and the 


One of the reasons for the January meeting was to deter 


tional officers for the use of the griev- 
ance procedure; (d) some felt that 
the grievance mechanism was ulti- 
mately futile; and (e) there was a 


mine why inmates were not 
utilizing the grievance appeal procedure in greater numbers. Sharon Jacobs, standing, 
vice chairman of the Bar’s Corrections Committee and author of this article, took partin 

the discussion. 


Photos by Florida Department of Corrections 


ultimate appellate determination. 
Attorney General Smith urged the 
inmates to use the appeal procedures 
for legitimate grievances and 
advised inmates that his of fice would 
investigate all reports of retaliation 
for use of the grievance project. 


Review and recommendations 


On completion of the Inmate 
Grievance Procedure Pilot Project, 
evaluations will be conducted and 
The Florida Bar’s Corrections Com- 
mittee will submit recommendations 
to the Department. In the interim, the 
committee invited Charles Bethel, an 
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attorney with the Center for Com- 
munity Justice in Washington, D.C., 
to attend one of its meetings and to 
comment on the project. While 
unable to present a full evaluation of 
the project, Bethel offered the 
following observations in response to 
discussions between Inspector 
General Brierton and committee 
members: 

1. There is no solid evidence that 
an inmate grievance project-type 
program affects the amount of liti- 
gation; 

2. It is desirable to provide fact- 
finders with substantial rather than 
frivolous grievances. Substantial 
grievances would most often be 
those affecting policy; 

3. However, it is not realistic to 
expect that factfinders will always be 
dealing with systemic problems or 
“important issues.” The nature of the 
grievance as seen by factfinders in 
this kind of a project is directly 
affected by the rest of the system and 
how it operates at other levels in 
responding to inmate complaints. 
The entire process will have to be 
examined, before predictions can be 
made about the kind of issues that 
will ultimately reach outside 
factfinders; 

4. The volume of grievances does 
not necessarily indicate success or 
failure. Beyond a certain point, a 
tremendous number of grievances 
might indicate that the system as 
whole is performing badly; 

5. The success or failure of an 
element of a grievance process 
cannot be judged without looking at 
the entire process. A truly useful 
evaluation will be one which 
evaluates the entire grievance system 
of the particular corrections system. 

Other committee concerns voiced 
thus far are that (1) the five-year 
practice requirement for eligibility 
should be reduced to allow more 
attorneys to participate; (2) all griev- 
ance appeals should be referred to 
the factfinders, except perhaps those 
involving disciplinary proceedings; 
(3) inmates should be provided with 
a copy of the factfinder’s report; (4) 
the factfinders should be permitted 
to reach ultimate conclusions and 
offer opinions as well as findings of 
fact; (5) the factfinder should be 
allowed to recommend changes in 
policies and procedures as they are 
applied to specific grievance facts. 

At the January 1983 meeting of the 
Corrections Committee, Attorney 
General Smith recommended that 


the Department carefully consider 
the committee’s recommendations 
when the Department finally 
evaluates the project and makes 
plans for any continuation or expan- 
sion of the new grievance appeal 
procedures at the end of the pilot 
year. Inspector General Brierton 
assured the committee that the 
Department intended to do so. 


Conclusion 


While the actual mechanics of the 
project are in need of some 
adjustment, this author considers it a 
success. It is suggested that the De- 
partment adopt the recommenda- 


Sharon B. Jacobs is a partner in 
the law firm of Chaykin, Karlan & 


Jacobs in Coral Gables. She 
received her B.A. from Bennington 
College and her J.D. from Nova 
University Law School. Ms. 
Jacobs is co-counsel for plaintiffs 
in Costello v. Wainwright. She is 
vice chair of the Corrections 
Committee. 


tions of The Florida Bar’s Correc- 
tions Committee and that it limit the 
implementation of the pilot project 
to the same three institutions for 
another year. This would facilitate 
implementation of the year-end 
evaluation, as well as _ further 
finetuning of the procedure. It is also 
suggested that The Florida Bar Cor- 
rections Committee continue to 
advise the Department in developing 
the project, although it need not 
monitor the process so closely in year 
two, nor handle the administrative 
details. 

Questions remain whether the re- 
lationship between the Department 
and The Florida Bar will be an en- 
during one and whether such a 
system can survive with volunteers 
alone. Nevertheless, the momentum 
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created by Tobias Simon continues 
to build. This unique project may 
well evolve into the regular long- 
term grievance system for all of 
Florida’s prisons. Members of the 
Bar are encouraged to support and 


participate in this unique 
experiment. The inclusion of neutral 
outside factfinders in the grievance 
process is an important step forward 
in improving the conditions within 
prisons, as well as preventing major 
litigation and serious outbreaks of 
violence. As the late Tobias Simon 
stated at the earliest stages of the 
process, “It simply cannot fail. It is 
that important.”!! 5 


' The three institutions selected for the pilot 
project were Sumter Correctional Institution, 
located in Bushnell, near Tampa, and housing 
approximately 1,054 youthful male offenders; 
Broward Correctional Institution, located in 
Broward County, near Ft. Lauderdale, and 
housing approximately 595 female offenders; 
and Union Correctional Institution, located 
between Tallahassee and Jacksonville, 
housing approximately 2,597 minimum to 
maximum security male offenders. 

2See, MANUAL: FLonIDA DEPARTMENT OF 
Corrections INMATE GRIEVANCE PROCEDURE 
Fact Finper Pitot Project by the Florida 
Department of Corrections. 

3Florida Bar News, October 25, 1981, vol. 
8, no. 20, p. 1-2. 

‘Minutes of the September 3-4 meeting of 
the Governor's Executive Review Committee 
for the Department of Corrections, p.15. 

5In addition, the Civil Rights of Institu- 
tionalized Persons Act, Public Law 96-247, 
codified at 42 U.S.C. §1997, enacted in 1980, 
provides, in part, that if a state grievance 
procedure meets certain standards established 
by the United States Attorney General, then an 
inmate must exhaust those administrative 
remedies prior to filing a civil rights action in 
federal court. It was thought that such a 
grievance mechanism would result in the 
resolution of disputes at the prison level, thus 
causing a decrease in federal lawsuits and 
diminishing the caseloads of judges and the 
attorneys in the Attorney General's office. 

6 The following charts the chronology of the 
development of the project: 

e 1980-81: The Executive Review Com- 
mittee for the Florida Department of Correc- 
tions, Professor Allen L. Ault of Georgia State 
University, Atlanta, chairman, Jim Smith, 
Attorney General, vice chairman, was created 
by Governor Bob Graham “to determine if the 
goals and direction of the Department are 
appropriate. If not, the committee should 
recommend such changes and goals, 
directions, or philosophy as it deems 
appropriate in order that the Governor may 
feel confident that the Department is moving 
in the most efficient and effective manner 
possible.” (See, minutes of April 11-12, 1980, 
meeting, p.1). 

The following motion was passed by the 
committee at its last meeting on September 4, 
1980: “The committee recommends that 
Secretary Wainwright involve The Florida Bar 
in the formulation of a plan regarding the 
United States Attorney General's Grievance 
Procedure, Public Law 96-247 (seven 
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assenting votes and three dissenting votes).” 

e 1981-82: By Executive Order 80-99, the 
Governor's Advisory Committee on Correc- 
tions was created, Attorney General Jim 
Smith, chairman. The committee recom- 
mended parameters of the new grievance 
procedures being developed by the 
Department. To date, the committee receives 
reports from the Corrections Committee on 
the progress of the project. 

e 1981: The Florida Bar Board of Governors 
approved and funded the proposed Inmate 
Grievance Pilot Project, presented to them by 
Board member Tobias Simon, who was also 
liaison to the Corrections Committee. (See, 
minutes of meeting of July 23-24, 1981, p. 4-5). 

e October 1981: Governor Bob Graham 
hosted a reception at the Governor's Mansion 
to encourage prominent law firms to commit 
their participation to the grievance project. 
Speakers at that reception endorsing the pilot 
project included Alan Sundberg, former chief 
justice of the Florida Supreme Court, Jim 
Smith, Attorney General, Sam Smith, The 
Florida Bar president, Louie L. Wainwright, 
Secretary of Florida Department of Correc- 
tions, and Governor Bob Graham. 

e 1981-83: The Florida Bar Corrections 
Committee, Tobias Simon, chairman, with the 
assistance of Bar staff (1) solicited volunteer 
attorneys to participate in the project; (2) 
prepared and presented a CLE program on 
the pilot grievance procedures; (3) prepared 
and printed information cards for distribution 
to inmates notifying them of the availability 
and procedures of the new grievance project; 
(4) organized and monitored the volunteer 
factfinders. The Bar staff handled the clerical 
and administrative matters of the project. 

“There were a total of 88 factfinders 
approved by the Department; 22 for Union 
Correctional Institution, 36 for Broward Cor- 
rectional Institution, and 30 for Sumter Cor- 
rectional Institution. 

‘There were a total of 38 approved 
volunteer attorneys who also viewed the CLE 
program and were thus eligible to preside over 
prison hearings: 9 for Union Correctional 
Institution, 17 for Broward Correctional Insti- 


Types of grievances 


Restricted canteen privileges in A.C. 
Placed in confinement with no bed 
Denied copy of medical records 


Racial discrimination and harassment during shower period 


Racial discrimination in job change 


Improperly denied use of phone to conduct legal affairs 


Food intended for administrative confinement inmates taken by staff and other 


inmates 
Staff submitted false affidavit to court 
Improperly removed from minimum custody 
Personal funds and property improperly confiscated 
Unable to get proper medical attention 
Use of mace by staff 
Trial transcript altered by staff 
Parents improperly denied visit 
Improper transfer to SCI appealed 
Denied access to law library 
Legal documents altered and/or stolen by staff 
Housing assignments made on basis of race 
Improperly denied receipt of religious material 
Denied requests for DC-77 & DC-77A grievance forms 
Denied copying service of papers for attorney 
Unsanitary services of food in A.C. 
Denied exercise 
No clean clothing in administrative confinement 
Legal mail procedures 
Placement in administrative confinement 
Not allowed enough time for shower 
Lack of hot water in cell in housing unit 
Mistreated by officers 
Denied privacy during visiting 
Threatened by officer 
Denied programs while in administrative confinement 
Personal property improperly confiscated 
Improper release date due to gain time award methods 
Artificial leg confiscated at UCI 


Forced to shave despite medical permission for moderate beard 


Denied placement in school 


No response to requests for interviews and grievance forms 


Assaulted by officers 
Denied use of band room 


. 
tution, and 12 for Sumter Correctional L se 
Institution. INMATE ACCEPTS INMATE DOESN'T 
*Both the Department and the committee iat la DECISION ACCEPT 
acknowledged the death of Tobias Simon as a 1g x 
divotal point when eac > 
I al point w hen each que stioned the other s omevance FILES A 77A REFERRED TO THE 
commitment to make the project work. The ACKNOWLEDGED SECRETARY FLORIDA BAR 
skepticism had caused both sides to perceive 7 7 
and/or antagonism on the part of DETAIL FACTS 
the other Attorney Gene ral _jim Smith, eee FACTFINDER AND 
chairman of the Governor’s Advisory = INMATE NOTIFIED 
Committee on Corrections, attended the INMATE GRIEVANCE 
anuary 1983 meeting held inside Uni 
January 1983 meeting held inside Union PROCEDURE PRON 
Correctional Institution and participated in 
discussion of the problem. Once this mutual EVALUATE PILOT PROJECT 
distrust was acknow ledged and discusse d REPORT WITH SECRETARY 
openly, both sides reaffirmed their EVIDENCE 
commitment of mutual cooperation toward Mw 
making the project successful. DEVELOP 
The following grievance appeals were 
filed and/or referred to the Bar fact finders as x eae es 
of January 5, 1983: 
IENDATIONS ON 
Total Grievance to The Bar NEGATIVE > 
Institution Appeals Filed Factfinders 
GRIEVANCE ~ 
DECISIONS 
Broward 36 14 NO ACTION CORRECTIVE ACTION 
Sumter 24 7 TO 
Union _197 67 INMATE INVOLVED 
ant A. DECISION MADE 
TOTALS 957 88 8. RECOMMENDATIONS 


'' Florida Bar News, October 25, 1981, vol. 
8, no. 20, p. 1-2. 
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INMATE NOTIFIED OF 
FINAL DECISION 


Adapted from Florida Department of Corrections matrix 
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aging a law office, this 
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The Florida Sentencing Guide- 
lines project, now in its fourth year, is 
nearing completion with sentencing 
guidelines for statewide implemen- 
tation expected within the year. The 
project began with a preliminary 
“phase” of data collection and pilot 
implementation in four of Florida's 
20 judicial circuits. The pilot project 
was then expanded to the entire state 
by 1982 legislation signed into law by 
Governor Graham on April 7, 1982, 
creating a statewide Sentencing 
Guidelines Commission. 

In describing the initial phase, the 
Office of the State Courts Adminis- 
trator in its July 1982 “Final Report” 
reported that “the project clearly 
demonstrated the technical exper- 
tise necessary to marry a statistical 
representation of past sentencing 
practices with the normative 
decisions of a sentencing commis- 
sion.”! The Commission is presently 
proceeding from this data base, toge- 
ther with other determinants, in the 
formulation of actual guidelines. 


Background 

Sentencing is the final expression 
of the criminal justice process. Yet 
the sentencing phase is fraught with 
more illogic, inconsistency, and inco- 
herence than any other part of the 
process. 

The decision-making factors at 
sentencing are numerous, diverse, 
often unstated, and always multi- 
layered. Sentences are written into 
law by legislators, negotiated by 
prosecutors and defense attorneys, 
imposed by judges, structured by 
prison authorities, and modified by 
parole officials. In practice, bureau- 
cratic and fiscal exigencies have in- 
creasingly transformed a theoretical- 
ly reasoned, proportional judicial 
process into a haphazard state of 
chaos which satisfies no one, 


probably least of all the sentencing 
judges themselves. 
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By Samuel S. Jacobson 


The Florida Sentencing 
Guidelines Commission 
offers perhaps the single 
best approach to sensible 
long-term regulation of the 
state’s spiralling prison 
population 
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Since the mid-1970’s, a number of 
sentencing “reforms” have been initi- 
ated throughout the United States 
attempting to achieve greater cer- 
tainty and consistency in sentencing. 
Those efforts, all still in early stages 
of development and implementa- 
tion, have assumed two basic over- 
lapping forms: determinate (“flat- 
time”) sentences (e.g., California, 
Illinois) and sentencing guidelines 
(e.g., Minnesota, Pennsylvania, Indi- 
ana, Washington, and_ Florida). 
Specific sentences and_ sentence 
ranges have varied greatly from state 
to state, as has also the degree of “pre- 
sumptiveness,” i.e., the degree to 
which a judge must conform to the 
statutory design. 

Florida’s choice of the guidelines 
route encompasses decisions about a 
wide array of goals and methods. 
This article will look at some of those 
decisional areas, noting the way in 
which guidelines have been used in 


other jurisdictions and comparing 
the goals and promises of Florida’s 
plan with some of the experiences in 
other states. Consideration shall also 
be given to some of the problems and 
issues common to all guideline move- 
ments, including the future role of 
parole in the transition to “real time,” 
the shifting of discretionary power 
from one actor in the sentencing pro- 
cess to another, and the reiation of 
guidelines to corrections resources. 


Sentencing guidelines 


Determinate, “realtime” sen- 
tencing represents a recent departure 
from the predominance of relatively 
open-ended sentencing and impri- 
sonment practices. The previous 
approach, itself a “reform” in its day, 
was predicated on principles of re- 
habilitation and _ ostensibly indi- 
vidualized commitment terms, ad- 
ministered through a variety of 
discretionary authorities. But dis- 
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guidelines 


illusionment with rehabilitation as a 
criminal justice goal, and problems in 
reconciling wide discretion with a 
perceived need for greater “even- 
handedness” have produced a major 
trend toward more “fixed” 
sentences. 

Sentencing guidelines represent a 
major part of the new trend, being 
based on specific delineation of the 
sentence that a judge should usually 
impose from case to case, depending 
on the nature and circumstances of 
the given offense and the character- 
istics of the convicted offender. 
Legislatures have sought through 
guidelines to promote greater uni- 
formity and presumably greater 
overall fairness and effectiveness in 
sentencing patterns. 

Because of the recentness of all 
guideline systems and determinate 
sentencing models, it is difficult, at 
this point, to gauge their success in 
achieving uniformity. Particularly in 
jurisdictions where guidelines are not 
forcefully binding, guidelines ap- 
pear to have had little effect on sen- 
tence disparity.” 

Likewise, the breadth of particular 
sentence ranges tends to be a signifi- 
cant determinant of the overall im- 
pact on disparity. In Indiana, where 
the guidelines range for a “Class B” 
felony is 6 to 20 years, and for a 
“Class C” felony is 2 to 8 years, dis- 
parity has persisted relatively un- 
abated. In Minnesota, on the other 
hand, which prescribes sentences in 
much narrower ranges (expressed in 
months), uniformity has been en- 
hanced by guidelines.* 

It does appear that the adoption of 
guidelines is likely to affect the sen- 
tencing process significantly. The 
first guidelines projects followed 
what has been termed the “descrip- 
tive” model, meaning that data on 
past sentencing practices was col- 
lected, analyzed and then codified to 
“average out” statewide patterns. 


The Minnesota commission saw this 
approach, however, as “heavily 
biased toward the institutionaliza- 
tion and maintenance of the status 
quo” and tending “to suppress fun- 
damental issues of fairness in sen- 
tencing.”> Some commentators have 
pointed out that guideline develop- 
ment based exclusively on descrip- 
tive approach and historical norms 
provides a useful starting point, but 
“will not necessarily provide a ra- 
tional system of sentencing.” Minne- 
sota, accordingly, saw fit to regard 
development of its guidelines as a 
“function with cross-system im- 
pacts.”7 


The transition to “real time” 


The transition to determinate sen- 

tencing may present problems of ac- 
ceptance and saleability, deriving 
largely from our traditional expecta- 
tion of heavy judicial sentences 
based on the assumption that only a 
portion will be served before an 
offender is paroled. Von Hirsch and 
Hanrahan in their well known treatise 
on sentencing and the future of 
parole describe this problem of con- 
verting to “real time”: 
The appearance of a shift towards leniency 
can be created, even when there has been no 
real change in the quantum of punishment. 
Suppose the practice in a jurisdiction has been 
to give those convicted of a certain felony an 
average sentence of six years, and to parole 
them, in most cases, after about two. Suppose 
a “real time” scheme were enacted; and the 
sentencing commission were to adopt the 
previous average time served (two years) as its 
new presumptive sentence. Despite the 
absence of any actual change im the average 
stay in prison, it will seem—to those accus- 
tomed to sentences expressed in the old 
manner—as a dramatic reduction: from six 
years to two! Clarifications will be difficult to 
disseminate, as these would require detailed 
comparisons between the old and new 
systems... ..... 


....even in the instances where the commis- 
sion opts for increases in actual confinement, 
appearances will still mislead. Were the com- 
mission, in the previous illustration, to raise 


time served by 50 percent (from two years to 
three), this would still look like a large sen- 
tence reduction (from the previous average 
sentence of six years to a new presumptive 
sentence of half that amount.)*® 

In reality, sentencing guidelines 
are a means for effecting what Von 
Hirsch and Hanrahan call the banish- 
ment of “long fictional prison terms” 
in favor of “real sentences.”® 

A sentencing commission, as exists 
in Florida, can serve to facilitate this 
politically sensitive transition. Un- 
like a highly politicized, elective 
legislative body which must deal 
with a wide variety of issues and poli- 
cies, of which criminal sentencing is 
but a small, though highly visible 
part, a commission on sentencing can 
focus directly and dispassionately on 
the task of accommodating the ends 
of sentencing with the needs and 
means of society at large and on the 
further task of promoting acceptance 
and understanding of any changes, or 
apparent changes. 


The future of parole 


Conceptually it would seem at first 
glance that the adoption of real time 
sentencing would eliminate the need 


for a parole commission. The Florida ~~ 


Sentencing Guidelines Commission 
has been charged, therefore;-with 
studying the relationship between ~ 
sentencing guidelines and parole and 
recommending to the Governor and 
legislature what the role of parole 
should be, if any, under a new system 
of statewide guidelines. 

The concept of parole, as noted 
earlier, is a “reform” closely tied to 
the “rehabilitative ideal” that 
dominated criminological thinking 
for the better part of this century. 
Parole is predicated theoretically on 
a belief in the reformatory effect of 
incarceration and the ability of a re- 
leasing authority, the Parole Com- 
mission, to predict future behavior. 

Disillusionment with the reha- 
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bilitative function of prisons and 
doubts about the efficacy and funda- 
mental fairness of highly discretion- 
ary parole systems have contributed 
significantly to the move toward 
more determinate sentencing. The 
adoption of “fixed” sentences guide- 
lines has resulted, for the most part, 
in the abolition or substantial re- 
striction of parole in some 
jurisdictions. 

The Guidelines Commission has 
found, however, that the matter is 
not so simple as first appears. Total 
abolition of parole might well create 
a vacuum and an inability to deal 
with crucial needs that must be 
addressed. Examples of those needs 
are: 

(1) a review process for extreme 
sentences or departures from the sen- 
tencing guidelines; 

(2) a means of mitigating sen- 
tences because of new information; 

(3) a means of granting early re- 
lease on account of illness, age, or 
other special circumstances; 

(4) a way of releasing long-term 
prisoners who have convincingly 
demonstrated genuine rehabilitation; 

(5) a method for granting early re- 
lease to relieve prison overcrowding. 

Reforms that ostensibly remove or 
limit needed discretion often tend to 
transfer it, perhaps covertly, to 
informal ways and means. These 
informally evolved ways, moreover, 


may be less visible and procedurally 
bound than a parole commission, and 
more vulnerable to manipulation or 
improper inducement. 

The Guidelines Commission has 
heard from states which have experi- 
mented with guidelines or flattime 
sentencing that something approxi- 
mating a parole commission is a 
necessary part of any such system. 
Whether accomplished by a modi- 
fied parole system or some other 
agency, review and discretionary 


This discussion hopefully 
will move us closer toa 
criminal justice system 

grounded more in a 
consistent philosophy of 
justice and social policy 


S. Jacobson 
with Datz, Jacobson & Lembcke, 
P.A. in Jacksonville. He received 
both undergraduate and law 
degrees from Duke University. He 
is chairman of The Florida Bar 
Sentencing Committee and the 
Bar's representative on the 
Supreme Court's Sentencing 
Guidelines Commission. 
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oversight of sentences appears to be 
an essential, inevitable feature of the 
criminal justice system. The experi- 
ence of other states has taught us that 
to the extent that it is well applied this 
element of discretionary flexibility 
can strike a needed balance between 
consistency and individuality. 


Plea bargaining and 
prosecutorial discretion 


In his study of the New York court 
system, Douglas McDonald applies 
the discretionary principles just cited 
to the enhanced power of prose- 
cutors under determinate sentencing: 
Discretionary authority in the criminal justice 
system is like toothpaste in a tube: squeeze it in 
one place and it expands in another. Narrow 
discretionary authority at the point of 
sentencing and its importance in charging 
decisions becomes magnified.!® 

Numerous studies have noted the 
tendency for determinate sentencing 
to increase the power of prose- 
cutors.!! The Minnesota Sentencing 
Guidelines Commission openly ac- 
knowledges that: 

Under a Sentencing Guidelines system, the 
power of prosecutors is enhanced consider- 
ably. Through initial charging and charge 
negotiation practices, a prosecutor can 
determine the presumptive sentence, subject 
to evidentiary constraints, and thereby subvert 
the intent of the guidelines . . . . the potential 
for undermining legislative and Commission 
policy clearly exists and must be monitored.!2 

It will be crucial for every effort to 
be made to prevent any such ten- 
dency in Florida. Sentencing guide- 
lines are clearly not intended to 
transfer sentencing powers from 
judges to prosecutors. Effective 
implementation of guidelines will re- 
quire vigilance by the bench and 


good faith restraint by the bar. 

In determining who should and 
who should not go to prison, and for 
how long, those who draft a new sen- 
tencing scheme may be shaping the 
corrections picture for years to come. 

In Indiana, an overall enhance- 
ment of penalties in new sentencing 
guidelines (1978) appears to have 
produced a huge increase in the num- 
ber of state prisoners. Between 1978 
and 1982, Indiana’s prison popula- 
tion doubled, and the state’s national 
ranking in incarceration rate jumped 
from 34th to 21st. By contrast, during 
the two years following Minnesota’s 
implementation of guidelines on 
May 1, 1980, that state’s prison popu- 
lation increased by only about 1 per- 
cent while the state remained 48th in 
incarceration rate. 

In interpreting its legislative man- 
date to take correctional resources 
“into substantial consideration,” the 
Minnesota Sentencing Guidelines 
Commission adopted as _ explicit 
goals both “the reduction of sen- 
tencing disparity and a more rational 
use of existing correctional resour- 
Further, “the Commission 
interpreted this directive to mean 
that the guidelines should produce 
prison populations which do not ex- 
ceed the current capacity of state 
correctional institutions.” 

In Pennsylvania, the Commission 
on Sentencing set out with a concern 
similar to that in Minnesota. In the 
absence of a strong, explicit com- 
mitment to such a principle, how- 
ever, subsequent legislative sessions 
produced increases in criminal 
penalties, effectively undermining 
the commission’s goal of regulating 
prison growth through guidelines. 

The Washington Legislature, in es- 
tablishing a guidelines commission, 
expressly directed the new commis- 
sion to “Make frugal use of the State's 
resources.” This represents an 
explicit legislative directive to relate 
guidelines to the availability of 
facilities. 

Equally significant for Florida 
planners are the developments in 
South Carolina toward linking guide- 
lines with prison capacity. One of the 
few states with more severe over- 
crowding and a higher incarceration 
rate than Florida, South Carolina is 
moving toward a guidelines project 
fashioned after Minnesota, with the 
strong support of the commissioner 
of corrections and the project direc- 
tor of the sentencing guidelines com- 
mission. 
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Florida policymakers, faced with 
severe and potentially overwhelming 
prison overcrowding, are now con- 
sidering everything from hundreds 
of millions of dollars worth of new 
prisons to massive “early release” of 
low-risk prisoners. The Florida Sen- 
tencing Guidelines Commission 
offers perhaps the single best ap- 
proach to sensible long-term regula- 
tion of the state’s spiralling prison 
population. By means of guidelines 
Florida might for the first time be 
able to formulate an overall, co- 
ordinated sentencing plan that will 
apply available resources as most 
needed, and will do so intelligently 
and purposefully. 


Conclusion 


Sentencing guidelines represent a 
relatively recent approach toward 
alleviating disparity and uncertainty 
in the criminal sentencing process, 
and accomplishing broader criminal 
justice purposes as well. 

What are the goals of the criminal 
justice system? What are the objec- 
tives of sentencing? What consti- 
tutes appropriate punishment? What 
are the relative costs and benefits to 
society of various sentencing 
schemes and systems of punishment? 
The adoption of guidelines for the 
answering of these questions will 
reflect basic social policies and 
priorities. As has been pointed out: 
Guidelines become the means of imple- 
menting policy decisions. Whether their effect 
is progressive or regressive depends in large 
measure on the policies which they are drawn 
to serve.5 

One of the major contributions of 
the sentencing “reform” movement 
has been the opportunity for frank 
discussion of fundamental criminal 
justice principles. This discussion 
hopefully will move us closer to a 
criminal justice system that is 
grounded more in a_ consistent 
philosophy of justice and_ social 
policy and less in bureaucratic ex- 
pedience and political pandering. As 
we conform our philosophical goals 
more to our means and abilities, we 
are correspondingly more likely to 
achieve the overall criminal justice 
effectiveness which has been in- 
creasingly eluding us. 0 
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MINNESOTA SENTENCING GUIDELINES GRID 


Presumptive Sentence Lengths in Months 


Italicized numbers within the grid denote the range within which a judge may 
sentence without the sentence being deemed a departure. 


CRIMINAL HISTORY SCORE 


SEVERITY LEVELS OF 
CONVICTION 
OFFENSE 


Unauthorized Use of 
Motor Vehicle 
Possession of Marijuana 


Theft Related Crimes 
($150-$2500) 
Sale of Marijuana 


Theft Crimes 
($150-$2500) 


Burglary-Felony Intent 
Receiving Stolen Goods 
($150-$2500) 


Simple Robbery 


Assault 2nd Degree 


Aggravated Robbery 


Assault 1st Degree 
Criminal Sexual Conduct, 
ist Degree 


113 
106-120 


Murder, 3rd Degree ap 


116-122 


127 149 176 205 230 
124-130] 143-155| 168-184 | 192-215 | 218-242 


Murder, 2nd Degree 1 


133-147 


162 203 243 284 324 
153-171] 192-214| 231-255 | 270-298 | 309-339 


1st Degree murder is excluded from the guidelines by law and continues to have a mandatory life sentence. 


*one year and one day 


Note: Cells below heavy line receive a presumptive prison sentence. Cells above the heavy line receive a 
presumptive non-prison sentence (and the numbers in those cells refer only to duration of confinement if 


probation is revoked.) 
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Sentencing: 


By Randall C. Berg, Jr., and Malcolm C. Young 


Florida’s continued over-reliance on costly, massive incarceration is 
caused by many factors. One method of alleviating the over-use of incar- 
ceration is by demanding the active role of defense counsel at the sen- 
tencing of his or her client. Unfortunately, insufficient attention has been 
paid to this crucial role. This dereliction has immediate and serious 
consequences for the client and Florida’s overcrowded correctional 
system. 

Historically, Florida’s criminal defense lawyers have perceived them- 
selves as challengers and defenders at trial, primarily because no one has 
defined their role at the time of the disposition of the case. Some defense 
lawyers “bow out” at the time of sentencing and leave their clients to the 
mercy of the court’s meager resources. Thus, some defendants are 
without effective assistance of counsel at what is, for most of them, the 
most important part of the criminal proceeding. 

The role of defense counsel at sentencing in Florida must change. The 
legal profession should explicitly define the role of defense counsel 
during this important stage of the proceeding. If not, Florida will con- 
tinue to experience an unprecedented rise in the costly construction of 
prisons with no resultant decrease in the crime rate. 

This article will focus on some measures that defense counsel should 
take on behalf of their client at sentencing, and will provide some 
recommendations to improve the defense function at this critical stage. 


ABA Sentencing Standards 


The ABA Standards for Criminal Justice outline the most basic require- 
ments of sentencing advocacy.' Adherence to these Standards will result 
in better representation, better sentencing, and will contribute to the 
improvement of the corrections system through the introduction of often 
unconsidered sanctions—alternatives to incarceration. Improved 
sentencing advocacy will in turn alleviate some of the problems of 
Florida’s overburdened prison system. 

These Standards, however, are only minimal guidelines. Far more 
attention needs to be focused on the actual definition of defense coun- 
sel’s role at sentencing. Let us begin. 


Pretrial investigation and strategy 


Sentencing advocacy begins at the earliest stages of the defense effort. 
Counsel must consider sentencing and trial strategy together and pretrial 
investigation should include matters relevant to sentencing. 

Discovery affords the opportunity to find available witnesses and miti- 
gating circumstances relating either to the offense or characteristics of the 
defendant.? A discovery practice directed toward mitigating as well as 
exculpatory information in advance of trial may help prevent counsel 
from arriving at the sentencing stage without knowledge of or the ability 
to present evidence that would benefit the defendant. Counsel should 
also be aware that the prosecution has an obligation to produce all infor- 
mation that is “favorable on the sentencing issue . . . reasonably prior to 
sentencing.”? This information should be obtained and reviewed well in 
advance of sentencing, if not trial. 

Sentencing considerations are also important to trial preparation. When 
fighting for acquittal, it is difficult to think of sentencing. Yet, at trial, no 
less than at the sentencing hearing, “defense counsel should present to the 
court any ground which will assist in reaching a proper disposition 
favorable to the accused.”4 

The defense attorney has to keep in mind that a sentence hearing may 
be limited by the judge; that live witnesses may not necessarily be called; 


Continued on next page 
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that otherwise hostile witnesses have 
mitigating information for the court. 
Therefore, it is sometimes necessary 
during the course of the trial to elicit 
information that will be favorable to 
the defendant on the sentencing 
issue. Careful consideration should 
be given to whether (and how) to 
introduce facts useless or harmful at 
trial, but valuable at the penalty 
stage. Similarly, sentencing con- 
siderations might affect a decision to 
stipulate or agree to certain 
testimony. It may be unwise to agree 
to an otherwise reasonable request 
by astate attorney to stipulate to testi- 
mony if the proposed witness could 
offer mitigating information about 
the defendant. 


Sentencing alternatives 


Perhaps the most important aspect 
of sentencing advocacy is counsel’s 
knowledge and use of available sen- 
tencing alternatives. ABA Standards, 
4-8.1 states that the lawyer should be 
familiar with these alternatives and 
utilize them as opportunities become 
available.5 In addition, counsel, 


“should endeavor to learn (the 
court’s) practices in exercising sen- 
tencing discretion,” i.e., know the 
judge.® 

In Florida, there are a variety of 
alternatives to incarceration avail- 
able—probation, fines, community 
service, rehabilitation, education and 
employment programs, and restitu- 
tion. In light of the court’s practices, 
counsel should consider these alter- 
natives and have knowledge of 
specific programs and facilities that 
may be suitable to and/or favored by 
the judge. Prior to sentencing, coun- 


The presentence 
investigation can be used 
to provide the judge with 

detailed information about 
the offender and the 
various community 
sanctions that could serve 
as alternatives to 
incarceration 
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sel should gather and evaluate all 
relevant facts using this information 
to tailor a written program believed 
to be an appropriate disposition for 
one’s client. Counsel should then be 
prepared to advocate aggressively its 
adoption by the court. This may 
involve placing the defendant in re- 
habilitative programs or employ- 
ment prior to trial, as well as making 
specific advance arrangements for 
post-trial alternatives. 

Unfortunately, most counsel are 
ill-prepared for this kind of advo- 
cacy. The usual scenario reads some- 
thing like this: after a vigorous 
defense, the client is found guilty, 
and there follows a brief sentencing 
hearing. Counsel presents evidence 
and witnesses concerning the 
defendant’s bad fortune, good char- 
acter, and sincere apologies. The 
defendant is then placed at the mercy 
of the court. 

What is suggested here, in addi- 
tion to more comprehensive and ag- 
gressive recitation of these particu- 
lars, is the presentation of an accept- 
able, operational, and previously 
developed alternative sentencing 


plan for the client. For example, a 
nonviolent property offender may 
have specific skills that could be put 
to good use in a community service 
project. A sentencing plan could in- 
clude this service in addition to a 


regimented program of restitution, 
counseling and residence in a com- 
inunity treatment center. Judges are 
far more likely to consider these al- 
ternatives when they are thoroughly 
developed and ready for implemen- 
tation. 


Counsel should also be aware of 
the resources available to assist them 
in sentence planning. One of the most 
recent and innovative developments 
in this area is the “Client Specific 
Planning” Program (CSP) of the 
Alternative Sentencing Center lo- 
cated at the National Center on 
Institutions and Alternatives in Alex- 
andria, Virginia. This project in- 
volves the use of trained case planners 
who prepare carefully constructed, 
written alternative sentencing plans. 
CSP proposes punishment, restitu- 
tion and controls sufficient to satisfy 
the sentencing judge and to meet the 
legitimate needs of society, but 
which exclude extended imprison- 
ment as a part of the sentence. Oncea 
plan is agreed upon, the case planner 
and the client work with the defense 
attorney to advocate an alternative 
sentence. The Client Specific Plan- 
ning Program is a private service 
available, at a fee, to defense attor- 
neys whose clients would otherwise 
go to jail. The Alternative Sentencing 
Center, which employs case planners 
trained and supervised by the NCIA, 
is intended to be a separate compon- 
ent of a local criminal justice system. 


Florida fortunately has had the 
benefit for the past year, of a Client 
Specific Planning pilot project in the 
public defender’s office in the 15th 
Circuit. The public defender’s office 
for the 11th Circuit also has a sen- 
tencing advocacy project utilizing 
case planners. These sentencing 
advocacy projects offer defense 
counsel and public defenders a pro- 
fessional approach to alternative sen- 
tencing, and the legal profession 
should be urged to support and 
utilize these resources they 
become available. 


Additional considerations 


In addition to developing sen- 
tencing alternatives, defense coun- 
sel must ensure that all facts relevant 
to sentencing are before the court. 
Counsel must make certain that there 
is an adequate basis for sentencing? 
and that the information is correct 
and complete—not misleading, am- 
biguous, or biased. An independent 
factual investigation directed toward 
sentencing is the best means toward 
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achieving this end. 

As soon as the presentence investi- 
gation report is available, counsel 
should verify its contents through 
investigation, challenging statements 
known to be false. If the presen- 
tencing report is unavailable to coun- 
sel, counsel should prepare and 
present its own version. Counsel has 
a duty to present all favorable infor- 
mation “not known by the attorney to 
be before the court.”® If counsel 
knows of or suspects inaccuracies in 
the information contained in the re- 
port, one should request production 
and/or a hearing. Such steps will pre- 
serve important issues for appeal, 
and failure to challenge this informa- 
tion may constitute a waiver of 
objection. 

Another important role of a de- 
fense attorney here is to prepare one- 
self and one’s client for the presen- 
tence interview. Counsel should 
ensure that the investigator has all 
relevant and useful information. 
Counsel should present the investi- 
gator with a complete list of the attor- 
ney’s findings and conclusions and 
not rely on the constrained efforts of 
the investigator alone. To prepare a 
“resume” of the defendant, includ- 
ing relevant dates and chronologies is 
helpful. Counsel should also try to be 
present at the actual interview, or at 
the very least, advise one’s client of 
its nature and importance. 

Defense counsel has a duty to 
ensure that the actual sentencing 
hearing is fair, open and meaningful, 
and must protect the record for 
review. Counsel should be able to 
present evidence at the hearing, col- 
lecting all favorable evidence, wit- 
nesses, memoranda, and affidavits 
well in advance. Representations and 
arguments of counsel for the parties 
are not evidence in most courts; 
therefore, defense counsel must be 
prepared to proceed by agreement 
or to submit evidence if it is neces- 
sary to prove mitigating factors not 
already in the trial record. The mere 
recitation of a job or school place- 
ment, even if unchallenged, may not 
be sufficient if it is uncorroborated.'® 

Defense counsel should also be 
prepared to dispute evidence sub- 
mitted in opposition, and to insist 
that the prosecution carry its burden 
of proof when this is an issue. ABA 
Standards, 18-6.4(b), provides that 
there should be “an effective oppor- 
tunity for both parties to rebut all 
allegations likely to have a significant 
effect on the sentence imposed.” 


If there is a serious factual dispute 
of great consequence to the sen- 
tencing issue, counsel should request 
a full hearing and be prepared to 
argue accordingly. Counsel should 
also be aware of the fact that once 
“material allegations’ have been 
“effectively challenged,” the burden 
of persuasion should fall on the state 
to show by a preponderance of the 
evidence that the contested allega- 
tions were true.!! 

Above all, defense counsel must 
bring the defendant into the senten- 


cing strategy; the client must be 
involved from the first interview and 
throughout the case. The conse- 
quences of the various dispositions 
available should be explained fully 
by the lawyer to the accused.!? Also, 
the defendant is vital to the process 
of verifying and amplifying presen- 
tence reports. Counsel will lack the 
time and resources to verify all facts 
set forth in such a report. The attor- 
ney should review essential allega- 
tions in the report with the defendant 
to determine whether allegations or 
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characterizations might merit investi- 
gation or be subject to dispute." 


Summary 


The sentencing stage of the trial re- 
quires the substantial effort of 
defense counsel. Heretofore, ignored 
resources and issues must be first 
considered and then incorporated 
into the overall defense strategy. This 
article has focused on the ABA Stan- 
dards as they translate into strategies 
and techniques that will facilitate 
more effective sentencing advocacy. 
Particular emphasis has been placed 
upon the need to create and advocate 
sentence alternatives; for it is here 
that the lawyer can be of the most 
service to his client while contributing 
to the reduction of the overuse of in- 
carceration. However, defense at- 
torneys and the legal profession at 
large should pay greater attention to 
this important stage of the 
proceeding and indeed do more to 
explicitly define and develop 
counsel's role. 

Lawyers and judges must rise to 
the challenges of an age of harsh 
sentences, the overuse of incarcera- 
tion, prison overcrowding, and over- 
burdened courts. Failure to do so will 
only result in inadequate assistance 


and the continuing deterioration of a 
crisis-ridden criminal justice system. 


Recommendations to improve 
sentencing advocacy in Florida 


Changing lawyers’ — defense 
counsel, public defenders, state 
attorneys, and judges—attitudes 
about their role at sentencing is not an 
easy task. Accordingly, several 
recommendations need to be 
considered as part of an overall 
strategy for improving this forgotten 
phase of the trial. 

Alternative sentencing commis- 
sion. The Supreme Court, the Gover- 
nor, the legislature, and the Bar 
should immediately establish a joint 
alternative sentencing commission to 
study and expand court-imposed 
dispositions which utilize “alterna- 
tive sentencing.” The commission 
should familiarize itself with the 
various types of alternative sen- 
tencing practices in Florida, and con- 
sider the following legal issues con- 
cerning the use and implementation 
of alternative sentencing: 

e the statutory, constitutional, and 
court rule authority for imposing al- 
ternative sentences; 

e the procedures for rendering 
and revoking an alternative sentence; 
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Alternatives to incarceration 


Florida prisons and jails are overcrowded. In many insti- 
tutions, conditions are admittedly poor and in some 
instances, life threatening. The 1982 DOC operating budget 
was a staggering $282 million and will undoubtedly increase 
in 1983. The annual cost of maintaining a single inmate is 
between $8-12,000 and rising. 

In short, Florida cannot afford to build its way out of the 
prison and jail overcrowding situation. The funds are simply 
not available and, even if they were, it would take too long to 
build new facilities to meet the court-imposed deadlines in 
Arias and Costello. Other solutions are needed. 

Few would disagree that the corrections system is in crisis 
and in serious need of reform. Prisons incapacitate offenders, 
but given current conditions, they do little to rehabilitate or 
reduce the rate of crime. For certain classes of offenders, 
punitive measures other than incarceration might prove to be 
less costly, more humane, and indeed more “corrective.” 
Carefully tailored programs which fall short of incarceration 
can still provide punishment and control while offering new 
methods of rehabilitation. Some alternatives to consider: 

Restitution - Under this scheme, the offender is required to 
compensate his victim or society either by money payments 
or the provision of services in kind. Depending on the nature 
of the crime and the offender, it can be used separately or in 
conjunction with other alternatives to provide an effective 
sanction. 

e This is a highly visible public acknowledgment of 
culpability. The offender is forced to deal with the personal 
and practical consequences of his crime. Some restitution 
programs include direct meetings and planning sessions 
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between the offender and the victim. 

e Restitution focuses on the rights of and harms suffered 
by the victim. The emphasis here is on “righting the wrong” 
and restoring the victims’s property and dignity. 

e Restitution is oriented toward productive, rehabilitative 
activity on the part of the offender and helps defray costs of 
corrections rather than increase them. 

e Restitution is authorized by F.S. 775.089 and F.S. 948.03 
as a condition of probation. 

e Florida collected over $3 million in 1981 in a limited use 
of this penalty. 

Fines - For many kinds of offenders, the payment of a fine 
is an equal if not greater form of punishment. Like restitution, 
it has a direct measurable impact on the offender and forces 
him to contribute to society. 

e Fines are a clearly defined and predictable penalty. They 
also help to defray rather than increase the costs of 
corrections. 

e Many states and indeed many countries, like the United 
Kingdom and Canada, impose fines for even the most serious 
crimes. 

e Sweden and Finland operate a “day fine” system 
whereby an offender is required to pay a percentage of his 
income for X number of days. The penalty is assessed on the 
basis of ability to pay and the seriousness of the offense. 

e Day fines and community service programs are useful 
ways of avoiding the discriminate effect on indigent or low 
income offenders. 

e The use of fines is authorized by F.S. 775.083 and F.S. 
948.01 as a condition of probation. 

e Use of this sanction allows the offender to remain in the 
community while contributing to rather than draining the 
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resources of that community. 
Community service - Under this scheme, the offender is 
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e the potential liability and some 
possible solutions for injury or 
property damage; 

e the need for legislative and court 
rule change imposing a presumption 
for alternative sentencing and im- 
proved sentencing advocacy; and 

e the need for shifting financial re- 
sources away from prison construc- 
tion into more cost-effective alter- 
natives to incarceration. 

Sentencing advocacy projects. 
The legislature, the Governor, and 
the Public Defenders’ Association 
should evaluate for possible repli- 
cation in every circuit the public 
defender’s alternative sentencing 
projects currently operating in the 
11th and 15th Circuits. If evaluated 
effective, the legislature should 
establish a separate and additional 
line item in the public defender’s 
budget to improve, expand, and 
, institutionalize these projects. 
Sentencing advocacy continuing 

legal education seminars. The 

Criminal Law Section, the Public 
tt! Defenders’ Association, the Florida 
Prosecutors’ Association, the 
Governor's Advisory Commission on 
Corrections and the Legislative 
Overcrowding Task Force should 
move forward to host a comprehen- 


schemes. 


sive CLE program on sentencing 
advocacy. 

Sentencing advocacy curriculum 
at the law schools. Florida’s law 
schools should expand sentencing 
advocacy as a significant part of the 
criminal law and trial advocacy 
curriculum. 

Sentencing advocacy curriculum 
at the schools of social work. 
Florida's schools of social work 
should develop a core university cur- 
riculum and job placement program 
for social workers who want to spe- 
cialize in alternative sentence 
planning. 0 


'ABA STANDARDS FOR CRIMINAL JUSTICE, 4- 
8.1 - “The Defense Function, Sentencing”; 18- 
6.3 - “Sentencing Alternatives and Procedures, 
Duties of Counsel”; 18-6.4 - “Sentencing Al- 
ternatives and Procedures, Sentencing 
Proceeding.” 

2ABA Stanparps, 18-6.3(f) (ii). 

3ABA Stanparps, 18-6.3(d)(ii), at 18.427. 

4ABA Stanparps, 4-8.1(b). 

5 ABA Stanparps, 4-8.1, at 4.1021. 

®ABA Stanparps, 4-8.1 at 4.102. 

“ABA Stanparps, 18-6.3(f) (ii). 

SABA Stanparps, 18-6.3(f)(ii)(B) at 18.428. 

ABA Stanparps, 18-6.3(f)(ii)(C) at 18.428- 
429. 

'©Commentary, ABA STanparps, 18-6.4. 

''\Commentary, ABA Stanparps, 18-6.4 at 
18.465. 

'2 ABA Stanparps, 4-8.1. 

'3Commentary, ABA Stanparps, 18-6.3 at 
18.445. 


volvement in employment, rehabilitation and/or training 


required to perform a specified number of hours of uncom- 
pensated work in a_tax-supported or tax-exempt 
organization. 

e Service could take place at a variety of projects such as 
schools, hospitals, therapeutic communities and public works 
projects. 

e This sanction benefits the community and utilizes the 
skills and labor of an otherwise unavailable source. It can also 
allow the offender to acquire valuable employment 
experience and job skills. 

e Offenders are also forced to involve themselves with the 
community which facilitates reintegration, an effect more 
desirable than the alienation and asocial behavior that often 
results from prison. Offenders are also offered the oppor- 
tunity to “repay” the community. 

e Community service is an_ effective intermediate 
alternative for those who would otherwise go to prison. It is 
less drastic and more humane than incarceration, but more 
severe than probation and some fines. It is also a good al- 
ternative to fines and restitution when these sanctions are 
unavailable or inappropriate. 

e This penalty is authorized by F.S. 775.091 and F-.S. 
948.031 as a condition of probation. 

Specialized probation - This is a more intensive program 
which places greater emphasis on strict supervision and 
resource planning. 

e Special conditions of probation are determined by the 
needs of the offender and the type of offense. 

e Conditions could include: more frequent reporting to 
case officer, residence in a half-way house, restitution and in- 


e Some jurisdictions use “contract” probation whereby 
offender and supervisor draw up a list of conditions which, if 
not fulfilled, result in the termination or suspension of 
probation. 

Community-based corrections - Several states such as 
Kansas, Oregon, and Minnesota have recently enacted 
community corrections acts whereby local communities 
voluntarily develop their own comprehensive corrections 
plans. 

e The local system serves as an alternative and supplement 
to the state system which continues to take serious offenders. 

e The community develops its own sanctions and 
alternatives based upon local needs and resources. 

e Financial incentives are provided by the state in the form 
of payments for each prisoner not sent to the state and in 
subsidies for community programs used in corrections. 

e These programs encourage and require local participa- 
tion in corrections policy while keeping the offender in the 
community. 

e Unlike the state’s system, correction efforts can be better 
developed and managed, and the community reaps the 
results of its own investment and input. 

e Florida does not have a community corrections act. 

Other alternatives or supplements to incarceration include 
direct commitment to alternative facilities, reduced 
sentences, early release and home furloughs or partial 
confinement schemes. 


By Debra Weiss Goodstone 
Chairperson, Corrections Committee 
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Realtor Jack Nagele, Fund Area Representative Jacki Boedecker and 
attorney James L. Ritchey discuss coming plans for the Sarasota 
Realtor/Attorney Committee. 


Sarasota real property lawyers create councils 


A Sarasota County Council of Real Property Lawyers has been 
formed, organized largely through the efforts of Fund member 
attorneys R. Norwood Gay, III and James J. Drymon. The council is 
similar in scope and purpose to groups already formed in Collier, Lee, 
Hillsborough and Pinellas Counties. 


According to Mr. Gay, the purpose of the group is to provide a 
forum among lawyers for addressing real estate issues, practices and 
procedures. Through the council, the group also hopes to better serve 
the public by making themselves more capable, competent and com- 
petitive in providing real estate legal services. 


In a related move, the Sarasota joint Realtor/Attorney Committee 
has been revitalized. Fund member attorney James L. Ritchey of 
Sarasota is Chairman of the organization and Realtor Jack Nagele 
serves as Vice Chairman. 


The committee is a cooperative effort of the Sarasota Board of 
Realtors and the Sarasota County Bar Association and serves as an 
embodiment of the Memorandum of Cooperation between Realtors 
and attorneys. 


The committee held its first meeting in December, 1982, and plans 
to meet monthly. 


ATS markets 
law office computers 


Computer experts from 
Attorneys’ Title Services, Inc., 
(an affiliate of The Fund) have 
been crisscrossing Florida recently, 
demonstrating their law office 
computer systems at several 
attorney-related conventions. 


Most recently, ATS personnel 
attended The Florida Bar’s Real 
Property, Probate and Trust Law 
Section convention March 24 — 
26 at the Orlando Marriott. They 
also will demonstrate their wares 
at The Fund’s Annual Assembly, 
May 12 — 14 at the Sheraton 
World, Orlando and at the Annual 
Florida Bar Convention, June 15 
— 18 at Walt Disney World’s 
Contemporary Resort Hotel. 


Equipment demonstrated in- 
cluded the TeleVideo 802 word 
processing system with a title 
information interface and an 
Alpha Micro 1000 _ processor 
which features a complete real 
estate closing program. 


ATS has been providing com- 
puters and computer-support 
services specifically for law offices 
and lawyers since 1976. At the 
heart of their services is the 
Attorneys Title Information 
Data System (ATIDS) — the 
South’s only multi-county com- 
puterized title information 
network. 


Contact Ned B. Palmer, Man- 
ager of Data Processing, ATS, 
P.O. Box 3588, Orlando, Florida 
32802, (305) 425-1646. 


By the staff of Attorneys’ Title Insurance Fund, Box 2671, Orlando, Florida 32802 (Adv.) 


Since 1947 « The Nation’s First Bar-Related™ Title Insurer 
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The Liettcns line of doing 


By James H. Burke, Jr. 


“It doesn't matter what the judge sentences 
a man to, after a year or two he'll be back on 
the streets. After a third of his time, they lllet 


him go. 


All of us have heard such 
comments, and the object of these 
sentiments are the decisions of the 
parole commission. What is parole, 
and are such widely held beliefs 
about parole in fact true? 

Parole is the procedure whereby a 
prisoner is conditionally released 
from an unexpired sentence upon his 
word to fulfill certain conditions. 
The purpose of parole is to prepare 
the prisoner for his eventual return to 
society.'! In Florida, every person 
who has been convicted of a felony 
or one or more misdemeanors and 
whose sentence or cumulative sen- 
tences total 12 months or more, and 
whose record during confinement or 
while under supervision is good shall 


be eligible for parole consideration.? 
The prisoner must also disclose all 
revenue or assets as a condition of 
parole eligibility. 

The Florida Constitution em- 
powers the legislature to create a pa- 
role commission with power to grant 
parole or conditional releases to per- 
sons under sentences for crimes‘ 
Pursuant to this grant of authority, 
the legislature in 1941 enacted the pa- 
role law. Until January 1, 1979, the 
decision to parole a convict was en- 
tirely in the discretion of the Florida 
Parole and Probation Commission 
(PPC). The decision to parole was 
also limited by the general adjuration 
that the PPC be satisfied of a reason- 
able probability that the offender 
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time? 


will be law abiding and that his re- 
lease be compatible with the welfare 
of society.® 


Objective Parole Guidelines Act 


On January 1, 1979, the “Objective 
Parole Guidelines Act of 1978” 
(OPGA) became effective. The in- 
tent of this Act was explicitly stated 
by the legislature as follows: 


The present system lacks objective criteria for 
paroling and, thus, is subject to allegations of 
arbitrary and capacious release and, therefore, 
potential abuses. It is the intent of this act to 
establish an objective means for determining 
and establishing parole dates for inmates.’ 


The OPGA was designed to give 
primary weight to the seriousness of 
the offender’s present criminal of- 
fense and his past criminal record.® 
The PPC, through its rule-making 
power, pursued this legislative direc- 
tive by enacting objective parole 
guidelines in its rules of practice and 
procedure. These guidelines consist 
in part of a matrix which plots an 
offender’s salient factor score (SFS) 
versus the severity of present offense 
behavior (SOB) leading to a range 
measured in months within which the 
PPC may establish an inmate’s pre- 
sumptive parole release date 


(PPRD). PPRD means the tentative 
parole release date as determined by 


Notes: 


6. Capital Felony (Statutory 
sentence - life) 


tory sentence - maximum life) 


120-180 


2. Matrix time ranges are reported in months. 


Figure 1 
Severity of Offense Behavior Salient Factor Score 
Recidivist 
Criminal 
(0-1) (2-4) (5-7) (8-10) Factor 
1. Misdemeanor (Cumulative sentence 8 8-12 12-16 16-22 24-32 
of 1 or more years) 
2. Felony 3° (Statutory sentence - 12-20 20-26 26-32 32-48 48-64 
maximum of 5 years) 
3. Felony 2° (Statutory sentence - 20-26 26-32 32-48 48-64 90-120 
maximum of 15 years) 
4. Felony 1° (Statutory sentence - 30-70 70-90 90-120 120-180 180-300 
maximum of 30 years) 
5. Felony 1° and Life Felony (Statu- 80-100 100-120 120-140 140-180 300-400 


180-240 240-300 300-9998 400-9998 


1. Length of sentence as well as salient factor score shall be considered when determining the 
presumptive parole release date. 


Prison Releases during Past Four Fiscal Years 


Deaths, Escapes, 


James H. Burke, Jr., Ft. Walton 
Beach, is an assistant public de- 
fender in the First Judicial Circuit. 
He was formerly employed as an 
assistant public defender in the 
Fifth Judicial Circuit. Burke re- 
ceived a bachelor of science 
degree from McGill University, 
Montreal, in 1970 and was 


awarded a J.D. degree from 
Florida State University College of 
Law in 1976. He is amember of The 
Florida Bar Corrections Com- 
mittee. 


Total Releases Expiration Pardons, Parole 
or Absences Parole of Sentence MCR Reinstatements, etc. 
1978-79 8,449 4,060 1,328 2,069 992 
1979-80 9,769 5,891 1,565 1,401 912 
1980-81 9,043 4,166 2,564 1,146 1,167 
| 1981-82 9,039 3,522 4,477 : 1,040 


Source: Annual Reports, Florida Department of Corrections, Fiscal Year 1980-81 and 1981-82 


*Since mandatory conditional release was virtually eliminated on October 1, 1981, those 
persons conditionally released are lumped in with the category of expiration of sentence. 
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objective parole guidelines. The SFS 
is the total of the indices of the of- 
fender’s present and prior criminal 
behavior and related factors found 
by experience to be predictive in re- 
gard to parole outcome. The SOB 
means the statutorily assigned degree 
of felony or misdemeanor for the 
present offense of conviction. The 
matrix currently in use by the PPC is 
illustrated as Figure 1.9 To be treated 
under the Recidivist Criminal Factor 
(hereinafter RCF) in the matrix 
means the offender has four or more 
prior felony convictions at least two 
of which resulted in incarceration. 
The OPGA has been amended sig- 
nificantly since its adoption, as have 
the attendant objective parole guide- 
lines rules. The 1982 Legislature de- 
clared that parole is an act of grace 
and shall not be considered a right.!" 
The PPC has also enacted amend- 
ments to its objective parole guide- 
lines after it became convinced that 
the original matrix time ranges were 


too low. The original severity of 
offense behavior scale was based on 
the PPC’s own subjective ranking of 
offenses from low to greatest. The 
amended SOB scale, shown in Figure 
1, reflects the legislature’s classifica- 
tion of crimes. 

Despite the implementation of 
OPGA there persists in the public and 
indeed among the judiciary and the 
Bar a feeling that the sentence 
imposed by a court bears little or no 
relationship to the time actually 
served by a convict. Figure 2 shows a 
breakdown of prison releases during 
the past four fiscal years which run 
from July Ist to June 30th of the fol- 
lowing year. These statistics show an 
absolute decline in the number of 
prisoners released on parole during a 
time when the prison population has 
soared from 19,881 to about 27,000. 
They also show a steady increase in 
those being released due to expira- 
tion of sentence. In fact, during the 
last fiscal year the number of 


— 
} 
| 
| 
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convicts released by expiration of 
sentence surpassed the number re- 
leased on parole. 


Obviously a defense attorney in 
counselling his clients will be asked 
how much time the client will ac- 
tually serve if he is convicted or 
accepts a plea offer from the state 
and it is confirmed by the court. 
Since plea bargaining is the norm in 
most jurisdictions in Florida, the ef- 
fective defense attorney should be 
prepared to respond. The only 
answer that can be given with any 
certainty is that the client will not 
serve one day more than the 
maximum sentence or the offered 
sentence if accepted. However, the 
attorney should advise the client as to 
his or her eligibility for parole and the 
rules under which his or her PPRD 
would be calculated. Since the rules 
provide for variables such as aggra- 
vation, mitigation, and aggregation, 
the attorney should be familiar with 
the case law and the rules in these 
areas. Courts and prosecutors should 
also be aware of these matters if they 
desire to achieve certain sentencing 
objectives. 


Case law under OPGA 


The objective parole guidelines 
permit the PPC in certain circum- 
stances with adequate explanation to 
set an inmate’s PPRD beyond the 
matrix range.!! This is so even if the 
resulting date exceeds the expiration 
of sentence. This process is called 
aggravation. The PPC may properly 
aggravate an inmate’s PPRD for 
multiple offenses with consecutive,!” 
or even concurrent sentences,!* as 
long as the aggravation is within the 
matrix guidelines for each offense. 
For example, a_ typical inmate 
serving two concurrent sentences of 
three years for burglary of a struc- 
ture, a third degree felony, and witha 
SFS of 2, would be scored at between 
20-26 months, and then aggravated to 
an additional 26 months, resulting in 
a likely PPRD beyond the expiration 
of sentence. An inmate’s PPRD may 
also be aggravated because of a 
history of opiate abuse,'* excep- 
tionally brutal or heinous behavior,'® 
and committing the present offense 
while on probation for a previous 
offense.'® Other factors permitting 
aggravation are set out in the PPC 
rules.!7 


It is improper to aggravate PPRD 
for a mere arrest,!® or for informa- 
tion included in the SFS or SOB,'® or 


for acquittals or invalid convictions”® 
or for any element of the offense 
itself. However, if the elements of an 
offense are described in disjunctive 
statutory language, such as in aggra- 
vated battery, it is permissible for the 
PPC to aggravate a PPRD if the 
offense can be committed by doing 
one or more acts and if more than one 
necessary act was committed.?! 

For obvious reasons there are no 
appellate decisions regarding mitiga- 
tion of a PPRD. 

Aggregation is the procedure uti- 
lized in calculating a PPRD when an 


inmate is currently serving a commit- 
ment imposed prior to his present 
commitment or when an inmate is 
currently serving a commitment 
which was imposed before his prior 
commitment expired. Each separate 
commitment to incarceration shall be 
served separately to reflect the 
changes in the inmate’s SFS and SOB. 
Any appropriate aggravation or miti- 
gating factors for each present of- 
fense of conviction may also be 
applied. The times for each commit- 
ment are then aggregated to obtain 
one PPRD.” 
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The most common situations in 
which aggregation is utilized are 
when an inmate is convicted of anew 
offense while on parole or when an 
inmate is convicted of escape. The 
aggregation rules currently in force 
have been upheld as not being in vio- 
lation of the parole statute.®* It is 
improper to aggregate a commit- 
ment on an expired sentence with 
other commitments in calculating a 
prisoners PPRD. Expired means 
expired before imposition of the 
present sentence.*4 

Absent a showing of either statu- 
tory exception, or exceptional cir- 
cumstances for good cause, the PPC 
has no discretion to increase inmates’ 
SOB or SFS or to add aggravating 
factors after it has previously entered 
order fixing a PPRD.2> A PPRD may 
be changed, however, for reasons of 
institutional conduct or the acquisi- 
tion of new information not available 
at the time of the initial interview. 
Furthermore, the SOB must reflect 
the present offense of conviction.” 
But if an offense can be classified 
under more than one category, the 
most serious applicable category is to 
be used.2? The SOB should reflect the 
actual offense committed. 


Miscellaneous matters 

Florida law provides for indeter- 
minate sentences noncapital 
felonies.22 An indeterminate sen- 
tence is expressive of the rehabilita- 
tive ideal. Some courts believe and 
indicate to a defendant being sen- 
tenced for an indeterminate period 
that his release will be up to him. 
Under the OPGA an indeterminate 
sentence will be treated in the same 
manner as a determinate sentence of 
the upper limit of that indeterminate 
sentence except that the initial inter- 
view for the establishment of his 
PPRD will be earlier in most in- 
stances. Thus, now to suggest that 
there is any benefit to receiving an 
indeterminate sentence is a cruel 
delusion. 

Mandatory conditional release 
(MCR) is the release of a prisoner 
who has served his term(s) less allow- 
able gain-time deductions and extra 
good-time allowances, as provided 
by law, under supervision and sub- 
ject to all statutes relating to parole.*° 
As of October 1, 1981, a prisoner who 
is released from incarceration by vir- 
tue of accumulated gain-time deduc- 
tions and extra good-time allowances 
shall not be under any supervision or 
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subject to the parole statute except 
on a voluntary basis.*! Release in this 
fashion is now tantamount to expira- 
tion of sentence. 

An avenue exists for an inmate to 
be released prior to his PPRD. This is 
the Mutual Participation Program 
Act of 1976 (MPP) or “contract” 
parole.*2 Any inmate who has not 
been convicted for a capital or life 
felony or who has not been sentenced 
as a habitual felony offender is 
eligible for this program.*? A_pris- 
oner who wishes to participate in this 
program must initiate a request for 
consideration. Then a contract 1s ne- 
gotiated between the Department of 
Corrections, the PPC, and _ the 
inmate. The contract must include 
provisions for a work program and 
for academic or vocational pro- 
grams, and may include provisions 
for counselling, restitution, work re- 
lease, transfers, and behavioral con- 
ditions. Contracts shail not be written 
for more than three years of incar- 
ceration time or more than two years 
of parole supervision.*4 The inmate, 
if he successfully completes the con- 
tract, is released on the guaranteed 
parole date and then discharged on 
an agreed upon parole release date. 

This program was given a two- 
year test in three institutions, and 
now after evaluation has been 
expanded to all institutions. This 
program gives a convict incentive to 
make an effort to better himself. 

The 1982 Legislature passed 
several bills relating to corrections. 
The most significant of these are the 
Local Offender Advisory Council 
Act (LOACA) and the Sentencing 
Commission Act (SCA). The 
LOACA provides for optional pilot 
community correctional programs 
within the Fifth and Eighth Judicial 
Circuits for certain nonviolent of- 
fenders. The purpose is to encourage 
the development of local councils to 
provide alternatives to incarceration 
in order to divert offenders from 
state correctional institutions. 

The Sentencing Commission Act 
may well be the most significant le- 
gislation affecting parole passed by 
the 1982 Legislature.* The Act 
creates a Sentencing Commission of 
15 members which is to study the 
inter-relationship between the 
implementation of a sentencing 
guidelines system on a statewide 
basis and the discretion exercised by 
the PPC in establishing PPRDs for in- 
mates. The Sentencing Commission 
is to make a recommendation to the 


Governor, the president of the 
Senate, and the speaker of the House 
on the need for legislation regarding 
the proper relationship between sen- 
tences set by judges under a guide- 
lines system and the amount of time 
actually served by inmates in light of 
their PPRDs established by the 
PPC.°6 Could this lead to the aboli- 
tion of parole in Florida? 


Conclusions 


It is clear from the statistics com- 
piled by the Department of Correc- 
tions that since the implementation 
of the OPGA the number of prisoners 
completing their sentences is in- 
creasing and the number being 
released on parole is declining. What 
is less than clear is whether the ob- 
jective system is any less discretion- 
ary than its predecessor. The deci- 
sion whether the PPRD is to become 
the effective release date is a matter 
ultimately committed to the discre- 
tion of the PPC. It is undoubtedly too 
early for any meaningful statistical 
analysis on how the OPGA has 
affected the rate of recidivism or the 
overall rate of crime in Florida. How- 
ever, it is certainly ironic that just at a 
time when there are signs that the 


death of parole may be in the offing, 
a growing number of prisoners are 
finding that their length of sentence 
matters and that parole is no longer 
the bottom line of doing time. 0 
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CRIMINAL LAW 


The use of post-arrest 


silence for impeachment 
By Jon May 


Recently the Supreme Court held 
that a state prosecutor may cross- 
examine a defendant as to his post- 
arrest pre-Miranda silence. Fletcher 
v. Weir.' The application of this case 
to federal prosecutions, however, is 
problematic due to the fact that such 
impeachment is prohibited by United 
States v. Hale.? Further, what impact 
Fletcher will have on Florida law is 
far from clear. Florida courts have 
not as yet determined for them- 
selves the probative value of silence. 
This article will discuss why Fletcher 
v. Weir did not overrule United 
States v. Hale, will suggest a method 
by which a defendant may be im- 
peached without implicating the 
concerns raised in Hale, and finally 
will show why Hale should be disre- 
garded by Florida courts. 

In United States v. Hale, the de- 
fendant was accused of robbing the 
victim of $96. At trial the defendant 
testified that he knew the victim but 
that he had not robbed him. The de- 
fendant explained that the $158 
found in his possession was given to 
him by his wife to purchase some 
money orders. On cross-examination 
the prosecutor asked the defendant if 
he had told his story to the police 
when he was arrested. The defend- 
ant said that he had not. 

In determining whether this cross- 

examination was permissible the 
Supreme Court first considered 
whether it had any evidentiary value. 
The court noted that a basic rule of 
evidence provides that prior incon- 
sistent statements may be used to im- 
peach the credibility of a witness. 
Therefore, whether silence may be 
used as impeachment depends on 
whether such silence can be con- 
sidered inconsistent with later 
exculpatory testimony. The court 
held that silence at the time of arrest 
has little probative value: 
At the time of arrest and during custodial inter- 
rogation, innocent and guilty alike—perhaps 
particularly the innocent—may find the situa- 
tion so intimidating that they may choose to 
stand mute. 
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The court also observed that Hale 
had been informed of his Miranda® 
rights and may have simply relied on 
his right to remain silent. Concluding 
that the probative value of silence was 
outweighed by the danger of unfair 
prejudice, the court, in the exercise of 
its supervisory authority, reversed 
the defendant’s conviction. 

Although Hale’s silence may have 
been in response to the warnings that 
he received at the time of his arrest, 
Hale was not decided on this basis. 
The Court’s decision in Hale was 
predicated solely upon its view of the 
evidentiary value of _post-arrest 
silence, a view which need not be ac- 
cepted by the states. In Doyle v 
Ohio,‘ however, the Court was faced 
with a state prosecution and was 
therefore forced to consider the 
constitutional implications of im- 
peachment with post-arrest post- 
Miranda silence. 

Doyle and his co-defendant Wood 
were prosecuted in separate trials for 
the sale of ten pounds of marijuana to 
a local narcotics bureau informant. 
At trial both defendants testified that 
it was the informant who was doing 
the selling. Because the defendants’ 
story was not altogether implausible, 
the state prosecutor questioned each 
regarding his failure to make these 
facts known at the time of the arrest. 
On appeal the defendants contended 
that since their silence followed the 
receipt of Miranda warnings, the 
prosecutor's cross-examination vio- 
lated their constitutional rights under 
the 5th and 14th amendments. 

In response, the state argued that 
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the discrepancy between post-arrest 
silence and an exculpatory story told 
for the first time at trial gives rise to 
an inference of fabrication. Unless 
the state is permitted to bring out this 
discrepancy, it would be severely 
crippled in its efforts to counter testi- 
mony which might very well have 
been tailormade to fit within the 
seams of the state’s case. 

Despite the importance of cross- 
examination the Court rejected the 
state’s argument and held that it 
would be fundamentally unfair and 
thus a violation of due process for the 
government to tell the defendant that 
he had the right to remain silent, then 
use that silence against him at trial. 


Silence prior to arrest 


In Jenkins v. Anderson,® the Court 
refused to extend its holding in Doyle 
to a case where the defendant was 
impeached through his silence prior 
to arrest. At trial Jenkins testified that 
he had killed the victim in self- 
defense. On cross-examination he ad- 
mitted that he had not gone to the 
police during the two-week period 
separating the killing and his arrest. 
The Court held that because no 
governmental action had induced 
Jenkins to remain silent, the use of 
such silence for impeachment did not 
violate due process. 

In Fletcher v. Weir, the defendant 
also contended that he killed the 
victim in self-defense. On cross- 
examination the defendant was 
asked why he had not told this story 
to the police at the time of his arrest. 
What made this case different from 
Doyle was that, although the defend- 
ant was under arrest at the time of his 
silence, the record did not indicate 
that the defendant had been given his 
Miranda warnings. Citing Jenkins, 
the Court held that Doyle only bars 
impeachment through silence main- 
tained after receipt of governmental 
assurances; in the absence of such 
assurances there could be no viola- 
tion of due process. 


Neither Jenkins nor Fletcher over- 
ruled Hale but rather limited its 
application to federal prosecutions. 
In Hale the Court held that silence at 
the time of arrest was not sufficient- 
ly probative to be useful for impeach- 
ment, but this was a question of evi- 
dence not a question of constitutional 
law. Thus, the states were free to 
determine for themselves when pre- 
Miranda silence is so inconsistent 
with present statements so as to make 
impeachment by reference to such 
silence probative. 

Whether or not Florida courts will 
find post-arrest pre-Miranda silence 
sufficiently probative so as to be 
useful for impeachment is an open 
question. Traditionally, Florida has 
held that silence in the face of direct 
accusations is relevant to showing a 
consciousness of guilt and has al- 
lowed such evidence to be introduced 
during the state's case-in-chief. 
Autrey v. State; Albano v. State.’ 
Even in Hale, the Supreme Court 
noted, “Silence gains more probative 
weight where it persists in the face of 
accusations, since it is assumed in 
such circumstances that the accused 
would be more likely than not to 
dispute an untrue accusation.”® 

The probative value of silence, 
however, becomes problematic 
when the defendant is not directly 
accused but is merely placed under 
arrest. Under such circumstances a 
defendant may conceivably remain 
silent out of an “unwillingness to in- 
criminate others,” in “response to the 
hostile and perhaps unfamiliar atmo- 
sphere,’® or because he thinks that no 
one would believe him anyway.'® 

Although Hale is not binding on 
Florida courts, nevertheless it is quite 
likely that Florida judges will be 
equally concerned with those factors 
which lead the Supreme Court to 
hold that post-arrest silence has little 
probative value. 


Understanding of post-arrest 
silence 

Before these concerns can be ad- 
dressed, however, it is first necessary 
to understand that post-arrest silence 
is not probative of guilt or innocence. 
There is no reason to believe that an 
innocent person would be more like- 
ly to protest his innocence than a 
guilty person. Conceivably the first 
reaction of any accused person is “I 
didn’t do it.” However, it is unlikely 
that an individual who had a rational 
explanation for his whereabouts or 
his conduct would not feel compelled 


to give that explanation to the police 
at the time of his arrest. 

In Hale the Supreme Court 
assumed that a jury would be so 
swayed by a defendant's silence that 
it could not dispassionately consider 
the defendant’s explanation for that 
silence. This is a questionable as- 
sumption. 
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If the defendant remained silent 
because he did not want to incrimi- 
nate others, or because he was afraid 
of the police, or because he did not 
think that he would be believed, he 
can offer that explanation to the jury. 


It does not seem unreasonable to 
permit the jury to decide whether the 
defendant’s silence was motivated 
out of fear or because he had not had 
sufficient time to come up with a 
good enough story. Surely a jury is 
just as competent to make this de- 
termination as it is to determine the 
credibility of a paid informant, the 
veracity of an accomplice turned 
government witness, or the resolu- 
tion of ultimate questions such as 
sanity or guilt. Given the existence of 
extensive discovery at the state and 
increasingly at the federal level, it 
seems only fair to allow the prosecu- 
tion the opportunity to show that the 
defendant’s story was indeed de- 
signed to fit within the seams of the 
state’s case. 


Ultimately Florida courts may be 
persuaded by the rationale of Hale. 
Certainly federal courts are bound 
by the decision. Skillful cross- 
examination by state and federal 
prosecutors, however, may so elim- 
inate the ambiguity in silence that it 
would be admissible even under 
Hale. The following is an example of 
such cross-examination: 


Q. Mr. Albondigas, you testified that 
you were merely a passenger 
aboard the Angel Dust and that 


Name 


Your Florida Bar Journal will follow as you move, but only if 
you notify the Membership-Records Department, The Florida 
Bar, Tallahassee, Florida 32301 of your address change. 


Please change my address to: 


Attorney Number 


Address 


City 


Telephone number 


THE FLORIDA BAR JOURNAL/APRIL 1983 251 


ts 
11 


CRIMINAL LAW 


you had no idea what was in the 

fish hold, correct? 

Correct. 

. When the Coast Guard discovered 
the marijuana, were you afraid of 
being wrongfully accused of 
being involved? 


o> 
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No. 


o> OF 


>O> OD 


Policy limits of up to 15 Million Dollars are 
available. 

* LOSS PREVENTION 
Programs to help you limit your 
professional liability exposure are 
available. 

* DEFENSE COSTS 
Your defense costs are not charged 
against your policy limits. 

REDUCTION: 
If you should decline to have a claim 
settled by the insurance company your 
coverage limits ARE NOT reduced! 

* LOCAL AGENT: 
Coverage can be obtained from your own 
hometown, local agent to assure 
personalized attention and service. 


Contact 


Address 


Telephone ( ) 


Liability $ 
No. of attorneys 


| am interested in the following coverage limits 
Deductible $ 
Policy renewal date 


Call your local agent (or Pete Jordan or Doris Sheffler, collect at 813/870-2366) for more 
information about INA Lawyer's Professional Liability Insurance. 


252 


THE FLORIDA BAR JOURNAL/APRIL 1983 


Q. And in fact, once the marijuana 
was discovered, you didn’t want 
to have anything to do with the 
others. 

. Correct. 

. So as I understand your testi- 
mony, you had no reason or de- 
sire to protect the others aboard 
the ship, the Coast Guard did not 
do anything to intimidate you, 
and you felt secure once the Coast 
Guard had boarded. 

A. Yes. 

Q. And yet you did not tell the Coast 
Guard on that day what you are 
telling us now? 

A. Yes.!! 

Sit down. 

Until Hale is overruled, federal 
prosecutors will have the burden of 
showing that a defendant did not re- 
main silent because of the existence 
of external factors. The suggested 
examination is one way of doing this. 
Obviously reference to the defend- 
ant’s silence depends upon receiving 
the correct responses to each of the 
predicate questions and this in turn 
greatly depends upon the skill of the 
examiner as well as a certain amount 
of luck. Whether Florida will place 
the burden on the defendant to con- 
vince the jury that he was silent only 
because he was afraid or whether the 
burden will be placed on the prose- 
cution to eliminate the ambiguity in 
the silence is an open question. But 
until Florida so rules state prosecu- 
tors should at least attempt to 
eliminate as much ambiguity as 
possible. o 


'445 U.S. __, 102 S.Ct. 1309 (1982). 

2422 U.S. 171 (1975). 

3Miranda v. Arizona, 384 U.S. 436 (1966). 

4426 U.S. 610 (1976). 

5447 U.S. 231 (1980). 

694 Fla. 229, 114 So. 244 (1927). 

*89 So.2d 342, 344 (1956). Note that both 
Autrey and Albano predate Miranda. Thus, 
assuming the continuing validity of these deci- 
sions they would necessarily be limited to a 
case where the accusation was made by a third 
party and not the police. 

4422 U.S. at 176. 

at 177. 

at 179. 

prosecutor would not be able to 
eliminate the possibility that the defendant re- 
mained silent because he did not think that he 
would be believed without first bringing out 
the fact that the defendant remained silent. 
However, having eliminated all other possi- 
bilities the burden should now shift to the 
defendant. Although it is conceivable that a 
defendant would remain silent out of fear of 
the police, it is far less conceivable that an 
individual with a legitimate explanation would 
remain silent given the chance of immediate 
release. 


3 
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There are 197 defendants 
presently sentenced to death under 
F.S. §921.141. Because of extended 
litigation and media interest, these 
cases are perhaps the most visible to 
the bench, the bar and the public. 

In 1976 the United States Supreme 
Court upheld Florida's death penalty 
in Proffitt v. Florida, 428 U.S. 242 
(1976). However, on September 10, 
1982, the Court of Appeals vacated 
Proffitt’s sentence in Proffitt v. Wain- 
wright, 685 F.2d 1227 (llth Cir. 
1982), finding inter alia, that Florida's 
death penalty was unconstitutional as 
applied to Proffitt. 

The State prevailed against 
Proffitt’s major claim that his trial 
counsel had rendered ineffective as- 
sistance counsel. However, the 
standard for review of ineffective 
counsel claims has recently divided 
the state and federal courts. In the 
watershed decision in Knight v. 
State, 394 So.2d 997 (Fla. 1981), 
which relies principally upon United 
States v. DeCoster, 624 F.2d 196 
(D.C. Cir. 1979) (en banc) the court 
set a four-step analysis of ineffective 
counsel claims, placing the burden 
upon the defendant to show actual 
prejudice such that there is 
substantial likelihood that the 
outcome of the court proceeding 
would have been different. 


Capital litigation 


By Calvin L. Fox® 


On December 23, 1982, the Elev- 
enth Circuit Court in Washington v. 
Strickland, 693 F.2d 1243 (5th Cir. 
1982) (Unit B, en banc), rejected 
DeCoster and Knight, holding that a 
defendant must show actual 
prejudice, but the prosecution had 
the burden to show that the error did 
not affect the outcome of the case. 
Subsequently, in Armstrong v. State, 
——So.2d___ 8 FLW _ 35 (Fla. 1983), 
the court acknowledged Washington, 
but declined to follow it, holding that 
Knight, “reaches the legally and con- 
stitutionally correct result in this 
case.” 

Argued en banc at the same time as 
Washington was Ford v. Strickland, 
—F.2d_— (11th Cir. 1983) in which 
the court by a six to five plurality re- 
jected a claim that the Florida 
Supreme Court requested and 
reviewed nonrecord information, 
which was unknown to either the 
State or defense. This issue was also 
previously rejected in Brown v. 
Wainwright, 392 So.2d 1327 (Fla. 
1981), cert. den., 454 U.S. __ (1982). 
The Ford court gave the defendant 
90 days to petition the United States 
Supreme Court for review. 

Other issues of particular interest 
in 1983 are White v. State, 403 So.2d 
331 (Fla. 1981), cert. pending, U.S. 
Sup. Case No. 81-5971, involving the 
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application of the death penalty to a 
nontriggerman who was present at 
the scene. In Enmund v. Florida, 
—_—_U.S.__, 102 S.Ct. 3368 (1982), 
the Court struck down the applica- 
tion of the death penalty to a non- 
triggerman who was not at the scene. 
In Barclay v. State, 411 So.2d 1310 
(Fla. 1982), cert. granted, 31 
Crim.L.Rep. 4076 (1982), the Court 
has been asked to elaborate upon the 
extent of its previous opinion in Zant 
v. Stephens, 454 U.S. —— (1982) 
(certified to Ga.Sup.Ct.), in which 
the federal courts have questioned 
the validity of a death sentence when 
one or more aggravating circum- 
stances have been stricken upon 
appeal or collateral review. 

Finally, in Thompson vw. 
Wainwright, 11th Cir. Case No. 82- 
6052, argued on December 7, 1982, 
the State seeks review of an 
interlocutory order, which requires 
the exhaustion of state court 
remedies even though the State 
specifically waives the exhaustion 
requirement. The resolution of the 
foregoing issues during this year 
could be of extraordinary signifi- 
cance to capital litigation and the 197 
men on Florida's death row. 


*Calvin Fox is an assistant attorney general in 
the Miami office. 
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Establishing an antitrust 
compliance program 


Nowhere is the old adage “an 
ounce of prevention is worth a pound 
of cure” more apropos than in the 
antitrust context. Few areas of the 
law can have as great an impact on 
the day-to-day decisionmaking ac- 
tivities of the businessman and yet be 
so little understood. A rudimentary 
understanding of the antitrust has be- 
come even more important for 
Florida businesses since 1980 when 
Florida adopted the “Florida Anti- 
trust Act.”! 

This Act to a large degree parallels 
the federal antitrust laws and further 
provides that “great weight” in the in- 
terpretation of the Florida Act be 
given to the federal decisions inter- 
preting the comparable federal anti- 
trust statutes.2 This Act opens the 
state courts to Florida citizens with 
antitrust complaints and gives state 
officials increased enforcement 
authority but does not introduce any 
new theories of antitrust liability.’ 
The substantive nature of this Act has 
been amply covered by others.‘ 

The purpose of this article is not, 
however, to explore the substantive 
provision of federal or Florida anti- 
trust law, but rather to provide a 
framework for the practitioner to ad- 
vise his client on avoiding potential 
liability under both the federal and 
state antitrust laws through an anti- 
trust compliance program. General- 
ly, a compliance program has four 
steps: educating the client and its 
employees as to the importance of a 
compliance program; conducting an 
“antitrust audit”; preparing the 
written guidebook; and, ongoing 
education. 


Reasons for an antitrust 
compliance program 


An antitrust compliance program 
if done properly, will involve some 
expense. Indeed the expense will not 
even be a one-time outlay but rather 
will be a continuing one. Since the 
company usually is not faced with an 
immediate threat or an easily recog- 
nized problem, it is often difficult for 


By Ronald B. Ravikoff 


the company to justify such expense 
and effort. The same company, how- 
ever, would have no hesitancy about 
buying an insurance liability policy 
to cover unforeseen risks to its busi- 
ness. Yet that is exactly what an anti- 
trust compliance program is—a form 
of insurance policy. The immediate 
question then that must be asked is 
what risks are covered by this 
“insurance policy”? 

The first risk and one which many 
company officials may be totally 
unaware of is that violation of the 
antitrust laws is a criminal act. Under 
F.S. §542.21(2) violation of the 
Florida Antitrust Act is a felony 
punishable by a fine of $1,000,000 for 
corporations or $100,000 for an indi- 
vidual or imprisonment for up to 
three years, or both. Similarly, under 
the Antitrust Procedures and Penal- 
ties Act of 1974, the penalties for 
Sherman Act violations were raised 
to felony status and raised the fines 
from $50,000 for both individuals 
and corporations to $100,000 for in- 
dividuals and $1,000,000 for corpora- 
tions. Prison terms are also provided 
for. 

Another threat, which may be 
closer to home, is the threat of a pri- 
vate treble damage or injunctive 
action which can result in extensive 
litigation, large expenditures of 
attorneys’ fees and potential treble 
damage verdicts, not to mention 
possible injunctive actions which 
may void existing contracts or 
transactions. 

Another risk is the possibility of a 
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government investigation or suit 
which likewise will cause a great deal 
of disruption and expense. 

Finally, company employees may 
in fact be at a competitive disadvan- 
tage without a thorough understand- 
ing of the antitrust laws. That is, some 
employees may be unnecessarily re- 
stricting their activities in the 
mistaken impression that a certain 
activity is in violation of the antitrust 
laws when it is not. 

An antitrust compliance program, 
like an automobile, can come in any 
shape, form, or price range. Of 
course, the program must be tailored 
to the company. The large corpora- 
tion will naturally need a more exten- 
sive and thorough antitrust program 
than will a small company operating 
in a relatively trouble free climate. 

An antitrust compliance program 
should be a rational cost effective 
program for reducing risks. It is not, 
and could not be, a program to make 
absolutely sure that no one in the 
company violated the antitrust laws. 
In deciding upon the proper amount 
of effort to put into the program this 
cost effective standard must be kept 
in mind. 


The antitrust audit 


In preparing an antitrust compli- 
ance program, the attorney must 
educate himself in several areas. The 
most obvious is, of course, that 
counsel should be_ thoroughly 
knowledgeable in the antitrust laws, 
paying particular attention to recent 
antitrust trends and enforcement 
policies. In addition, the attorney 
must educate himself in his client's 
industry. Antitrust decisions and en- 
forcement actions involving the in- 
dustry are of key importance because 
they will help the attorney focus in on 
the “problem” areas that his client 
may be potentially facing. Far and 
away the most important aspect of 
education for the attorney, however, 
is a thorough knowledge of his 
client’s business. This knowledge 
must encompass the products or 
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services sold by the client, the client’s 
financial history, the corporate 
history of the client, the client’s posi- 
tion in the industry and the client’s 
future growth prospects. 

This information can be acquired 
through an “antitrust audit.” Not only 
does such an audit educate the attor- 
ney about the client but it will also 
help to ensure that the company is 
currently complying with the anti- 
trust laws. Therefore, the audit will 
help in identifying problem areas 
that require immediate corrective ac- 
tion and will also disclose whether or 
not the client is unwittingly violating 
the antitrust laws. Generally, the 
antitrust audit has two basic com- 
ponents: interviews and a review of 
documents. 

It is suggested that interviews be 
conducted in small groups with the 
various sections of the client. Thus, 
different interviews should be con- 
ducted with top management, those 
responsible for pricing decisions, 
purchasing and credit personnel, 
anyone active in industry trade asso- 
ciations, and any others whom, in the 
attorney's judgment, should be in- 
cluded based on the _ individual 
makeup of the client. In addition to 
the attorney, the client should desig- 
nate one individual, preferably from 
top management, to be the inside 
liaison for counsel. That individual 
should also sit in on each of these 
meetings to provide internal 
continuity. 

In conducting these interviews, the 
most obvious areas of concern and 
those needing the most exploration 
are activities involving contacts with 
competitors. These include every- 
day business operations, trade asso- 
ciation meetings, social contacts and 
even parallel behavior. The common 
problem areas with competitors in- 
volve common customers, common 
sources of products, price verifica- 
tion activities, patent arrangements 
involving competitors, joint ventures 
and director interlocks. 

In addition, specifics of trade asso- 
ciation activities should be explored 
in detail. Of particular concern is 
whether all meetings are official or 
whether there are any unofficial 
meetings; whether minutes are kept; 
and the nature of those who attend 
the meetings. Of further particular 
concern is whether any members of 
the trade association have been in- 
volved in past antitrust litigation or 
investigations. 

A detailed inquiry into customer 


and supplier contacts is necessary. 
Pricing policy decisions and particu- 
larly how price variations such as dis- 
counts are generated must be 
explored. Also of concern should be 
other forms of discount such as quan- 
tity or volume discounts and whether 
such discounts favor only a few large 
buyers. Other examples of possible 
problem areas are advertising allow- 
ances and shipping allowances and 
whether these in practice end up 
favoring a small number of buyers. 
Generally, services and facilities, as 
well as allowances, should be made 
available to competing customers on 
a proportionately equal basis. With 
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respect to this area, the assistance of 
the company’s auditors may prove 
beneficial. Random checks of in- 
voices or other documentation with 
regard to delivery of goods for which 
no charges are made may reveal 
hidden problems. 

The same concerns with regard to 
customers also exist with regard to 
distributors. An area that generates 
probably more litigation than any 
other is distributor termination and 
distributor termination policies® as 
well as restrictions on distributor 
territories. Other areas of concern 
involve requirement contracts or 
other restrictions on the customer's 
freedom to handle competing 
products. A specific inquiry should 


be made to determine whether the 
company sells two or more separate 
products or services together or 
whether the customers buy the items 
at prices which do not make the 
products disportionately more ex- 
pensive or more difficult to purchase. 
Another area of potential concern 
is unfair and deceptive trade prac- 
tices both under the Federal Trade 
Commission Act® and the little FTC 
Act in Florida.” Although these areas 
do not involve criminal penalties, 
they may result in significant private 
litigation coming on the heels of the 
government investigation. 


Of great concern is a situation 
where the company sells directly to 
customers as well as selling to its own 
distributors, i.e., dual distribution. 
These areas frequently lead to situa- 
tions where the company uses its con- 
trol over prices or supply to gain a 
competitive advantage over its dis- 
tributors. Other problem areas which 
are limited to supplier relations is 
whether a _ particularly powerful 
buyer is using its buying power to 
extract special terms or possibly 
discriminatory discounts. Frequent- 
ly, “power” buyers use their power to 
keep certain products out of compe- 
tition. Other areas of concern in- 
volve reciprocal buying or reciprocal 
agreements which may potentially 
violate the antitrust laws. 


Finally, as part of the audit, re- 
view must be made of the company’s 
licensing agreements that involve 
patents, trademarks or other pro- 
prietary information. Particular care 
should be given to see that licensing 
provisions do not unduly restrict the 
licenses used as the licensed material 
or tie the license to other nonlicensed 
products or services. 


Above all, it must be remembered 
that the availability of the attorney/ 
client privilege must be preserved. In 
that context a review of Upjohn v. 
United States, 101 S.Ct. 677 (1981) is 
mandatory. 


The second portion of the antitrust 
audit involves a review of company 
documents. Normally, the volume of 
documents will preclude anything 
but a random sampling, unless the 
client or the situation dictates other- 
wise. The first step in a document re- 
view is to ascertain whether the com- 
pany has a document retention 
program. If no such program exists, 
one should be implemented. If it 
does exist, a decision should be made 
as to whether it is adequate and 
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realistic for antitrust purposes. 

If documents are to be reviewed 
on a sampling basis, emphasis should 
be placed in the same manner which 
emphasis was placed on the inter- 
views discussed above. 

Not uncommon is for a review of 
the documents to turn up a 
significant number of documents 
which, on their face, imply antitrust 
violations due to their troubling 
language. How are such documents 
to be handled? If the document is re- 
lated to an area that involves an in- 
vestigation or pending litigation, it 
must not be destroyed. However, if 
none of these events is pending and 
the document can properly be 
destroyed pursuant to an existing 
document control policy, it may 
properly be discarded. If it is not 
within the scope of a document con- 
trol program, it should not, however, 
be selectively discarded. Rather, a 
top level company executive should 
write a memorandum to the file to 
accompany the document, disclaim- 
ing corporate acquiescence. A copy 
of that memo should be sent to the 
author, instructing the author to 
desist from such conduct in the 
future. 


Implementing the program 


e The antitrust guidebook 

The next step in the compliance 
program is the generation of a 
written policy statement or guide- 
book. The nature of the guidebook 
can vary as greatly as the nature of 
companies varies. It can go from a 
simple letter to a full fledged book- 
let. It can be done through the issu- 
ance of one document or a series of 


documents. The exact format is 
something that must be discussed 
with the client and determined based 
on budget, time constraints and ef- 
fectiveness given the individual 
needs and problems of the company. 
To be kept in mind, however, is that 
the main purpose of the guidebook is 
to give the client enough information 
to recognize a potential antitrust 
problem. 

Prior to actually putting the policy 
statement into “hard form,” a deci- 
sion must be made on distribution. At 
a minimum, all company personnel 
who are likely to have any contact 
with customers, competitors or sup- 
pliers should receive a copy. In order 
to emphasize the importance of a 
document, it is often useful to have 
an acknowledgment form along with 
the program requiring each recipient 
to acknowledge receipt and ac- 
knowledge that he or she has read 
and is familiar with the contents of 
the guidebook. A busy executive or 
sales manager may feel that he 
“knows enough” about the antitrust 
laws and will be unwilling to take the 
time to read the program. A required 
acknowledgment form may tend to 
lessen this possibility. 

Just as the format can vary with 
each company so, too, can the con- 
tents. There are, however, certain 
minimum requirements. Initially, the 
guidebook must contain a statement 
of company policy from top 
management indicating the com- 
pany’s policy of avoiding violations 
of the antitrust laws. It should also set 
forth, at least generally, possible dis- 
ciplinary measures to employees 
who violate the policy. Most import- 
ant, the guidebook should state that 
the overall statement is merely a 
summary, and employees should not 
hesitate to seek guidance when ques- 
tions arise. Indeed, a constant theme 
in the guidebook should be for em- 
ployees to seek guidance whenever 
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an antitrust issue seems possible. 

A second element of the guide- 
book should contain a brief layman’s 
discussion of the philosophy behind 
the antitrust laws. 

Third, since the antitrust laws are 
not an area that is frequently high- 
lighted in the media, most of the em- 
ployees will be unfamiliar with the 
harsh sanctions available under the 
antitrust laws. Thus, the penalties 
should be set forth with specificity. 
These include felony convictions, 
prison sentences, criminal fines, 
treble damages, injunctive relief, loss 
of valuable company time and sig- 
nificant potential legal expenses. 

In addition, the guidebook should 
have a discussion of the important 
substantive areas of the antitrust 
laws. Of particular need is to inform 
the employees of the concept of 
“contract, combination or  con- 
spiracy” and that such a concept can 
encompass activities which a layman 
may not think would be_ so 
encompassed. 

It is necessary, based on the coun- 
sels knowledge of the individual 
client, to highlight the most danger- 
ous, “potential” violations to that 
client. This may be in the area of 
distribution, pricing practices, or 
dealer terminations. These areas 
should be explained with a high 
degree of specificity and perhaps 
supplemented with a set of basic 
“do's and don’t’s.” Other areas of 
concern which may arise, but do not 
seem quite so imminent, can be dis- 
cussed more generally. Finally, the 
guidebook should include some 
discussion as to the company’s policy 
on document generation and reten- 
tion. The well-run company should 
encourage the generation of docu- 
ments which record in some detail 
price changes and contacts with 
competitors in order to have helpful 
evidence should the need arise. 

The flip side of a document genera- 
tion program is the document reten- 
tion program. Naturally, the length 
of time in which certain categories of 
documents must be maintained will 
vary considerably. Company execu- 
tives and counsel should attempt to 
categorize various areas and, based 
on past practice, determine time 
limits for varying categories. 

That the guidebook is meant to be 
something which is widely dis- 
tributed should be kept in mind. 
Therefore, it should be written witha 
view that it may be read by more 
than company personnel. Writers 


should anticipate that the manual 
may wind up in the hands of the 
potential plaintiffs or a government 
enforcement agency. It should be 
designed as a self-serving document 
and should not contain any poten- 
tially incriminating statements. 

e Employee education 

Once the guidebook has been dis- 
seminated, it must be continually re- 
inforced by regular education with 
company personnel. These educa- 
tional meetings can take place no less 
than once a year and be conducted 
on a department by department 
basis. Thus, the problem areas for 
each department can be empha- 
sized; that is, different emphasis 
must be placed on those who deal 
with a company’s distributors as 
opposed to those who deal with the 
company’s suppliers. These educa- 
tional meetings should be separate 
and not include agenda to discuss 
several other subjects. The meetings 
should be kept under an hour, and 
the presentation by counsel should 
be brief, merely reemphasizing the 
contents of the guidebook. 

The most effective part of these 
meetings is a discussion generated by 
questions and answers. Through this 
question and answer period counsel 
can most effectively ascertain poten- 
tial problems that may be waiting 
down the road and further suggest 
new areas where additional “anti- 
trust compliance education” is 


needed. 


Conclusion 


The above program suggests, in 
bare bones form, a method for estab- 
lishing an antitrust compliance pro- 
gram. Many sources are available to 
provide greater detail. The most 
difficult part is convincing the client 
of the benefit of such a program. Per- 
haps the best rationale for an anti- 
trust compliance program was best 
summed up in a recent jury charge: 
The government must prove beyond a rea- 
sonable doubt that each corporation . . . 
possessed the required intent. . . . One of the 
factors you may consider in determining the 
intent of each corporation is whether or not the 
corporation had an antitrust compliance 
policy. In this regard, you are instructed that 
the mere existence of an antitrust compliance 
policy does not automatically mean that the 
corporation did not have the necessary intent. 
If, however, you find that a corporation acted 
diligently in the promulgation, dissemination 
and enforcement of an antitrust compliance 
program in an active good faith effort to 
ensure that employees would abide by the 
law, you may take this fact into account in 
determining whether or not the corporation 
had the required intent. 


Stat. Ch. 542. 

2Fia. Stat. §542.32; See generally, Ross, 
Milbrath and Litchford, The Florida Antitrust 
Act of 1980, Fa. B.J., Oct.-Nov. 1980. 

2There were, however, some significant 
changes from federal law. Eliminated from 
the Florida Act were the counterparts to 
Clayton Act §2 (Price Discrimination - “The 
Robinson-Patman Act”) and Clayton §7 
(Mergers). 

4See e.g., Ross, Milbrath and Litchford, The 
Florida Antitrust Act of 1980, Fa. B.J., Oct.- 
Nov. 1980; “The Antitrust Act of 1980,” 
(Hampton Seminars, Inc., seminar, 1980); 
“Antitrust in Florida—Commercial Lawyers 
Nemesis,” (The Florida Bar CLE seminar 


1982); “Antitrust Workshop, Vertical 
Restraints,” (The Florida Bar CLE seminar 
1981). 

5STATISTICAL ANALYSIS OF PrivATE ANTI- 
Trust LiTIGATION: FinAL Report (ABA 1979). 

®Federal Trade Commission Act §5. 

“Fra. Stat. §501.201 et seq. 

‘E.g., “Materials on Antitrust Compliance, 
Business Law, Inc. 1982; National Institute on 
Preventive Antitrust, 48 ABA Antitrust L.J. 1 
(1979); National Institute on Antitrust Coun- 
seling and The Marketing Process, 49 ABA 
Antitrust L.J. 415 (1980). 

°In re Corrugated Antitrust Litigation 
M.D.L. No. 310 (SD. Tex. 1979) cited in 48 
ABA Antitrust L.J. 8 (1979). 


A law firm limiting its practice to tax 
audits, tax planning, tax litigation and 


THE FLORIDA BAR JOURNAL/APRIL 1983 257 


Call on Meldman, Case & Weine 
to help them chart their course. 


Case(o )Weine 


criminal tax defense. Statewide 
referrals accepted and respected. 


1499 West Palmetto Park Road 
Interstate Plaza, Suite 412 
Boca Raton, Florida 33432 
(305) 368-4444 

Toll Free 1-800-558-7272 


/ 


TAX LAW NOTES 


Highlights of the Subchapter S 
Revision Act of 1982: 


The “C to S” conversion 


Part II 


This is the second part of a two- 
part article on the Subchapter S Revi- 
sion Act of 1982. Part I reviewed the 
most important features of the Act. 
This part discusses some of the 
unique implications of a Subchapter 
S election by corporations that have 
operated first under the rules of 
Subchapter C. 

The first part of this two-part ar- 
ticle discussed the major features of 
the Subchapter S Revision Act of 
1982! (the “Act”). Most of those 
features were included in the Joint 
Committee on Taxation Staff Rec- 
ommendations? (the “Joint Commit- 
tee Recommendations”) published in 
1980 and were noncontroversial. Be- 
fore the Act was passed by Congress 
on October 1, 1982, however, a 
heated debate developed between 
Congress and the Treasury over how 
to handle the “C to S problem,”4 
which refers to the tax avoidance 
possibilities that are created when a 
corporation formerly taxed under 
Subchapter C, a “C corporation,” 
elects to be taxed under Subchapter 
S, and becomes an “S corporation.” 

The Treasury was concerned that a 
C corporation could accumulate 
earnings at favorable corporate tax 
rates, elect Subchapter S, and then 
avoid a shareholder level tax on the 
undistributed corporate earnings 
while the shareholder still enjoys the 
fruits of such accumulated earnings. 
This part of the article will focus on 
those provisions of the Act that relate 
to the C to S problem. 


The “C to S” problem 


A review of certain fundamental 
aspects of the current system for 
taxing corporations and their share- 
holders, and how that system inte- 
grates with Subchapter S, reveals 
why the Treasury insisted that cer- 
tain provisions dealing with the C to 
S problem be included in the Act. A 
C corporation’s earnings generally 
are taxed at rates lower than the tax 
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rates applicable to individuals, and 
the rules governing the taxation of 
corporations are generally more 
favorable than the rules governing 
the taxation of individuals.> This 
favorable tax treatment of C corpo- 
rations provides an incentive to 
accumulate corporate earnings and 
not distribute the earnings to share- 
holders. These favorable rules, how- 
ever, contemplate that before a C 
corporation shareholder may enjoy 
the fruits of the accumulated earn- 
ings, the earnings will be taxed to the 
shareholder when distributed either 
as dividend or liquidation distribu- 
tions, or as gain when he sells his 
stock. 

Also, a profitable C corporation 
generally will have a tax basis for its 
assets greater than the aggregate 
basis that its shareholders will have 
for their stock. A controlling share- 
holder of a C corporation with ac- 
cumulated earnings and _ high-basis 
assets may cause the C corporation to 
sell its assets for cash and not liquidate 
the corporation. The C corporation 
realizes little or no gain on the sale of 
its assets, and by not liquidating the 
corporation, or by postponing the 
liquidation, the shareholder avoids or 
postpones a tax on the gain inherent 
in his low-basis C corporation stock. 
Further, if the shareholder holds his 
stock until he dies, he avoids the 
liquidation tax altogether.6 Mean- 
while, by postponing or avoiding the 


liquidation tax, the shareholder has a 
larger fund available for investment 
at the corporate level. 

If, after selling its assets, the C cor- 
poration elects to be taxed under 
Subchapter S, the partnership-like 
conduit rules of the Act allow the 
shareholders to enjoy the earnings on 
the proceeds from the sale of the 
high-basis corporate assets without 
the imposition of any tax at the 
corporate level. Further, because S 
corporations are not subject to the 
personal holding income tax,’ the 
shareholders are not compelled to 
make distributions of the corpora- 
tion’s earnings accumulated before 
converting to an S corporation.® 
Thus, by converting to an S corpo- 
ration, the shareholders avoid the tax 
applicable to distributions from C 
corporations, thereby defeating a 
major feature of the corporate tax 
structure. 


The Treasury’s proposals 
regarding the “C to S” problem 


The Joint Committee Recommen- 
dations did not address the C to S 
problem. After commentators raised 
the C to S problem,° the Treasury 
made several alternative proposals to 
solve it.!° 

In the Treasury’s view, the conver- 
sion from aC corporation to an S cor- 
poration was analogous to the 
liquidation of the C corporation fol- 
lowed by the formation of a new 
partnership with the former C corpo- 
ration’s shareholders serving as the 
new partners. The liquidation 
analogy was especially strong under 
the Act because of its partnership- 
like conduit rules. Thus, the Treasury 
proposed that the conversion of a C 
corporation to an S corporation be 
treated as a constructive liquidation 
under Subchapter C.'' In_ other 
words, the C corporation §share- 
holders would be taxed to the extent 
that the fair market value of the cor- 
poration’s assets deemed received by 


them exceeded their basis for their 
stock. The shareholders would re- 
ceive a stepped-up basis for their 
stock, and the S corporation would 
receive a stepped-up basis in the 
former C corporation’s assets. 

Although the Treasury was gener- 
ally unsuccessful in persuading 
Congress to tax a corporation 
converting from “C” to “S” status 
under its constructive liquidation 
analogy, vestiges of the analogy sur- 
vive in the Act, as will be discussed 
more fully below. More importantly 
for purposes of understanding the 
Act is the continuing significance 
assigned by the Act to the existence 
of earnings accumulated before the 
C to S conversion. 

Under the Act, if a C corporation 
with accumulated earnings desires to 
convert to an S corporation, it will be 
subject to more stringent rules of 
eligibility and taxation. Therefore, 
before converting to an S corpora- 
tion, counsel for the C corporation 
must first determine whether the cor- 
poration has accumulated earnings. 
If there are no accumulated earnings, 
then the Act is remarkably simple in 
its application to the corporation. If 
there are such earnings, then counsel 
must be concerned with the 
provisions discussed below. 


Termination of the 
Subchapter S election 


The Act generally preserves the 
passive income limitation of prior 
law,'? but with certain important 
modifications. The Act provides that 
a Subchapter S election shall be 
terminated if the corporation has 
“Subchapter C earnings and profits” 
at the close of each of three consecu- 
tive years and has gross receipts for 
each of those years more than 25 per- 
cent of which are “passive invest- 
ment income.” For this purpose, 
Subchapter C earnings and profits 
mean earnings and profits for any 
taxable year that the corporation was 
taxed under Subchapter C.'4 There- 
fore, newly formed corporations 
which elect Subchapter S from their 
inception, and corporations which 
accumulated earnings and _ profits 
under prior Subchapter S law, need 
not be concerned with this termina- 
tion provision. 

If, however, the corporation was 
taxed under Subchapter C at any 
time during its history, the threat of a 
termination will linger as long as the 
accumulated earnings and _ profits 


account exists. This is a particularly 
vexatious aspect of the Act, because 
there is no de minimus exception for 
counting accumulated earnings and 
profits, and there is no statute of limi- 
tations on the existence of the 
account.!5 

The inclusion of the passive invest- 
ment income termination provision 
in the Act was hotly contested by 
members of Congress who correctly 
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characterized it as a trap for the un- 
wary. In order to mitigate the poten- 
tial severity of the provision, the 
scope of the provision was substan- 
tially narrowed from prior law. For 
example, the termination will occur 
only if the passive investment in- 
come limitation is exceeded for three 
consecutive years. Moreover, the 
level of permitted passive invest- 
ment income was increased from 20 
percent to 25 percent of gross re- 
ceipts, and the definition of passive 
investment income was modified to 
exclude interest earned by the corpo- 
ration on any obligation acquired in 
the ordinary course of the corpora- 
tion’s business from the sale of its 
inventory or other property held pri- 
marily for sale to its customers.!® 
Also, the Act provides a companion 
provision that allows the Internal 


Revenue Service to waive the effect 
of a termination under the passive 
investment income limitation if, e.g., 
there had been a “good faith” mis- 
calculation of accumulated earnings 
and profits and the shareholders 
agree to treat the earnings and profits 
as if they had been distributed and in- 
cluded in the shareholders’ income." 
Thus, although the Act preserves 
some of the complexity and possi- 
bility of an inadvertent termination 
that existed under prior law, the 
shareholders of a C corporation seek- 
ing to obtain the advantages of a C to 
S conversion may be able to chart a 
path safely through the passive in- 
vestment income termination pro- 
visions. 


Penalty tax imposed on excessive 
passive investment income 


As a companion provision to the 
passive investment income termina- 
tion rule, the Act imposes a tax 
(currently at the rate of 46 percent) 
on the “excess net passive income” of 
the S corporation with accumulated 
earnings and profits carried forward 
from Subchapter C years.'* Unlike 
the termination provision described 
above, the punitive tax can be im- 
posed on the S corporation for the 
very first year in which it has both 
Subchapter C accumulated earnings 
and profits and “excess net passive in- 
come.”!® Excess net passive income 
means (a) net passive income (passive 
income minus allowable deduction 
allocable thereto), (b) multiplied by 
a fraction, (c) the numerator of which 
is an amount by which passive invest- 
ment income exceeds 25 percent of 
gross receipts, and (d) the de- 
nominator of which is total passive 
investment income.”° The statutory 


Selling books? Renting 
office space? Find your 
buyer by putting a 
classified ad in The 
Florida Bar News, the 
twice-monthly tabloid. 
Members of the Bar 
may place a 50-word ad 
for only $15. Call 
904/222-5286 for more 
information. 


THE FLORIDA BAR JOURNAL/APRIL 1983 


259 


: 


TAX LAW NOTES 


Excess Net Passive Income = Net Passive Income x 


passive income in excess of 25% of gross receipts 


passive income 
x .46 = Tax?! 

Thus, if a corporation has gross 
receipts of $200,000, passive income 
of $100,000, and $20,000 of deduc- 
tions allocable to passive income, the 
tax is $18,400, computed as follows: 


$80,000 x ($100,000, in excess of 25% of $200,000, or $50,000) = 


100,000 


$40,000 x .46 = $18,400 


language may be represented by the 
above formula: 

Both the passive income termina- 
tion rule and the excess passive 
income tax apply to S corporations 
for taxable years beginning in 1982.22 
Thus, an S corporation could be 
subject to the tax before the Act’s 
general effective date, January. 1, 
1983. However, the passive income 
termination rule of prior law will not 
apply in 1982,23 so presumably an S 
corporation subject to the new excess 
passive income tax is better off than it 
would have been if its election had 
been terminated under the prior law. 


Distributions by corporations 
having accumulated earnings 
and profits 


The rules governing the distribu- 
tion of money or property by S cor- 
porations which have no accumulated 
earnings and profits are simple. In 
those cases, a distribution will not be 
included in the distributee share- 
holder’s gross income to the extent 
that the amount of the distribution 
does not exceed the basis for his 
stock.*4 If the amount of the distribu- 
tion exceeds the basis for his stock, 
then the excess is treated as a gain 
from the sale or exchange of the 
stock. The Act also provides that 
generally there will be no adjust- 
ments made to the earnings and 
profits account of an S corpora- 
tion,” so that, unlike prior law, the 
routine operation of an S corporation 
will not generate earnings and 
profits. 


The distribution rules are substan- 
tially more complex for S corpora- 
tions which have accumulated 
earnings and profits.2” Under the Act, 
distributions by S_ corporations 
having accumulated earnings and 
profits are governed by the rules 
stated above only to the extent that 
the distribution does not exceed the 
“accumulated adjustments account” 
of the corporation. The “accu- 
mulated adjustments account” gen- 
erally means taxable income realized 
by an S corporation (which has ac- 
cumulated earnings and _ profits) 
for each year in which the S election 
is in effect reduced by nontaxable 
distributions made to the share- 
holders during such S years.®® If a 
distribution exceeds the amount of 
the accumulated adjustments 
account, it is deemed to be a distribu- 
tion out of the accumulated earnings 
and _ profits.*° In that event, the 
distribution is taxed as a dividend 
under Subchapter C rules. If the dis- 
tribution exceeds both the accumu- 
lated adjustments account and the 
accumulated earnings and _ profits, 
then the earnings and profits account 
is purged and the normal distribu- 
tion rules again apply.*! 

In a Cto S conversion situation, the 
distribution rules would effectively 
allow the S_ corporation with 
accumulated earnings and _ profits 
from C corporation years to func- 
tion as an S corporation with no earn- 
ings and profits unless and until the 
corporation makes a distribution in 
excess of its earnings accumulated in 
S years. Thus, the controlling share- 
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holder who converts his C corpora- 
tion to S status may continue to enjoy 
the fruits of his accumulated earn- 
ings as long as he does not attempt to 
distribute the accumulated earnings. 

If an S_ corporation having 
accumulated earnings and profits 
distributes appreciated property in 
other than a complete liquidation, an 
unusual result may occur. Borrowing 
from the constructive liquidation 
analogy discussed above, the Act re- 
quires a corporation to recognize any 
gain inherent in the distributed 
property.®? Under the pass through 
rules of the Act, each shareholder of 
the S corporation will report his pro 
rata share of the gain recognized at 
the corporate level.** Thus, the 
distributee-shareholder receives an 
asset with a stepped-up basis** while 
sharing the tax impact of the gain 
recognized (as well as any invest- 
ment credit or depreciation recap- 
ture) on a proportionate basis with 
the other shareholders. However, if 
the fair market value of the appre- 
ciated property distributed to the 
shareholder-distributee exceeds his 
accumulated adjustments account, 
then the distribution will be treated 
as having been made out of the cor- 
poration’s accumulated earnings and 
profits, and a dividend results.* 

The legislative history of the Act 
contains a discussion of the tax 
treatment of a C to S conversion 
where the corporation has accu- 
mulated earnings and profits and 
has a “straight debt” instrument 
outstanding that is characterized as 
stock under debt/equity principles.*® 
While providing that the conversion 
from C toS status is “intended” not to 
be treated as an exchange of the debt 
instrument for stock, nevertheless a 
later “redemption” of the debt instru- 
ment may be treated as a dividend if 
the corporation has accumulated 
earnings and profits at such time.*” 
This reference to a constructive sale 
or exchange is surprising because 
Congress declined to adopt the Trea- 
sury’s proposed constructive liqui- 
dation analogy. Nevertheless, the 
Treasury is granted express authority 
to promulgate regulations dealing 
with the tax avoidance implications 
of the debt/equity problem,** and 
while the Treasury was unable to 
convince Congress to adopt the liqui- 
dation analogy, it may nevertheless 
seek to apply the analogy to debt 
instruments under the guise of deal- 
ing with debt/equity tax avoidance 
problems. 
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Planning opportunities still exist 


As indicated above, the Act does 
not foreclose all of the tax planning 
opportunities inherent in a C to S 
conversion. For example, a C cor- 
poration may sell some of its operat- 
ing, high-basis assets, convert to an S 
corporation, and enjoy the passive 
income earnings from the proceeds 
of the sale without penalty as long as 
such earnings do not exceed 25 per- 
cent of its gross receipts. Further, by 
recapitalizing the corporation to pro- 
vide for voting and nonvoting stock, 
the voting shareholders may make 
gifts of nonvoting stock to the 
members of their families and take 
advantage of the annual donee gift 
tax exclusion and the substantial val- 
uation discounts attributable to the 
nonvoting stock’s lack of market- 
ability and lack of control.*® The 
voting shareholders would retain 
control over the amounts of net 
income accumulated or distributed, 
much like the trustee of a trust. At 
such time as the family members 
attain sufficient age or need funds, 
distributions could be made from the 
accumulated adjustments account 
without any additional tax. Mean- 
while, the undistributed income of 
the S corporation would have been 
taxed to the family members in pre- 
sumably lower tax brackets than the 
donor-shareholder,*® and the voting 
shareholders would have transferred 
a substantial part of their estates free 
of any estate or gift tax. o 


'Pub. L. No.97-354, —_— Stat. —— (October 
19, 1982) (hereinafter cited as “Act”). 

2Joint Committee on Taxation, 96th Cong. 
2d Sess., StaFF RECOMMENDATIONS FOR SIM- 
PLIFICATION OF T'Ax RuLES RELATING TO SuB- 
CHAPTER S Corporations (JCS-24-80), 
(Comm. Print, April 30, 1980). 

3Joint Committee on Taxation, 97th Cong. 
2d Sess., Description oF S. 2350 (SUBCHAPTER S 
Revisions Act oF 1982) (JCS-32-82), (Comm. 
Print, September 8, 1982). 

4p. Glickman, Statement by David G. 
Glickman, deputy assistant Treasury 
Secretary for Tax Policy, before the Senate 
Finance Committee on $.2350, Subchapter S 
Revisions Act of 1982 (September 10, 1982) 
(hereinafter cited as “Glickman’”). 

5See, e.g., 1.R.C. §243, which provides an 
85 percent dividend received deduction for C 
corporations. 

§1014. 

“See, ILLR.C. §§541-547 and §$1363(a). 

‘The C to S problem is variously described 
in Glickman, supra; J. Nolan, Statement of 
John S. Nolan, chairman, Section of Taxation, 
American Bar Association, Ways and Means 
Committee, Subcommittee on Select Revenue 
Measures, U.S. House of Representatives 
(June 14, 1982) (hereinafter cited as “Nolan”); 


and Kadens, Proposed Subchapter S Amend- 
ments—A Boon to Private Investment 
Corporations?, 58 Taxes 379 (June 1980) 
(hereinafter cited as “Kadens”). 

*Kadens, supra. 

e.g., Glickman, supra. 

"Id. 

R.C. 1372(e)(5) (1981). 

13]. R.C. 1362(d)(3)(A). The termination is 
effective for the first taxable year beginning 
after the three-year period referred to in the 
text. 

1362(d)(3)(B). 

'5R, Shaw and J. August, An Analysis of the 
Subchapter S Revision Act: eligibility, 
election, termination, 58 J. Tax. 1,7 (January 
1983). 

1362(d)(3)(D) (ii). 

“LR.C. 1362(f); S. Rep. No. 97-640, 97th 
Cong., 2d Sess. 12 (Sept. 29, 1982) (hereinafter 
cited as “S.Rep.”). 

1.R.C. §1375. The tax is inapplicable unless 
the corporation has Subchapter C earnings 
and profits. 

R.C. §1375(a). 

20].R.C. §1375(a)(2) and (b)(1)(A). 

21The excess net passive income (the 
amount subject to tax) may not exceed the cor- 
poration’s taxable income. I.R.C. 
§1375(b)(1)(B). Any gain taxed under this 
provision is excluded from the excess net 
capital gains tax of I.R.C. §1374, I.R.C. 
§1375(c)(2), and any tax imposed reduces the 
passive investment income that passes through 


and is taxed to the S_ corporation's 
shareholders. I.R.C. §1366(f) (3). 

22 Act §6(b)(3)(A). 

23 Act §6(b)(3)(B). 


24],R.C. §1368(b)(1). 
251.R.C. §1368(b)(2). 


26 §1371(c)(1). 

“For purposes of the distribution rules, 
earnings and profits are not limited to 
Subchapter C earnings and profits, as is the 
case with the passive investment income rules. 

26. R.C. §1368(c)(1). 

291.R.C. §1368(e)(1)(A). 

§1368(c)(2). Under new I.R.C. 
§1368(e)(3), enacted by the Technical Cor- 
rections Act of 1982, §305(d)(2), an S corpo- 
ration may, with the consent of all of its 
affected shareholders, elect to treat a 
distribution as coming first from the accumu- 
lated earnings and profits account, thereby 
allowing the corporation to purge that account 
without first consuming the accumulated 
adjustments account. 

3S §1368(c)(3). 

20.R.C. §1363(d). 

33 ].R.C. §1366(a)(1)(A). 

4ER.C. §§1371(a)(1) and 301(d)(1). 

35R. Shaw and J. August, Subchapter S 
Revision Act makes significant changes in 
taxing S corporations, 58 J. Tax. 84, 85 
(February 1983). 

36S. REPORT, supra, at 8. 

¥ Id. 1.R.C. §317(b) provides that stock shall 
be treated as redeemed by a corporation if the 
corporation acquires its stock from a 
stockholder in exchange for property. 

36T.R.C. §1361(c)(5)(C); S. Rep. supra, at 8. 

3%See Kadens, supra, at 383, 392; and 
Nordberg v. Commissioner, 79 T.C. __, No. 
58 (1982). 

"See, however, LR.C. §1366(e), which 
authorizes the Treasury to make such adjust- 
ments as are necessary to reflect the value of 
services or capital provided by an individual 
who is a member of a family of one or more 
shareholders of an S$ corporation. 
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FAMILY LAW 


Equitable distribution and its effect 
on property acquired by gift or inheritance 


Equitable distribution has now ar- 
rived in 38 of the 50 states of the 
union, either instituted by case deci- 
sion or statute.' All statutes on the 
subject, however well written, have 
resulted in literally hundreds of un- 
resolved issues, the answers to which 
have evolved by court decision. In 
Florida, where Canakaris? has 
brought us into the mainstream of 
American jurisprudence in this field, 
we have only begun the long, arduous 
job of defining what equitable dis- 
tribution means in our state. Absent a 
statute, this will take many years. 

Only 10 states do not have equitable 
distribution. Eight of these are states 
having community property.’ Thus, 
only Mississippi and West Virginia 
are the holdouts in maintaining title 
theories.‘ 

In our affluent society even many 
families of modest means succeed in 
creating assets in their estates to pass 
along at their death to their children 
and grandchildren. Many times, as 
these elders reach the end of their 
lifetimes, they make gifts and 
distributions of their property and 
assets to minimize estate taxes after 
death. These often come to their chil- 
dren and grandchildren at times in 
their lives when such generosity is not 
only appreciated but greatly needed. 

Later, however, they marry and 
carry these assets into the marriage. 
Or if they are already married, these 
assets become a part of the frame- 
work of the family financial picture. 
It is not until some years later, when 
the marriage begins to come apart, 
that a new look is taken at these acts 
of generosity and a court is asked to 
determine whether this property is 
marital property or separate proper- 
ty, in whole or in part. 

Obviously, the task is easy if the 
time between the inheritance or gift 
is short, and the object has remained 
in its original form without enhance- 
ment or increment in value by reason 
of the efforts of either of the marital 
partners. Frequently, however, these 
assets have been transformed from 
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their original character either by de- 
velopment or sale and reinvestment. 
If they involve a business, the parties 
or one of them probably has en- 
hanced the assets by efforts over 
considerable time. The issue then is 
much more difficult to solve in a 
manner which is fair and equitable to 
both parties. 


Property acquired before marriage 
by gift, inheritance or any other 
means 


The various states seem uniform in 
excluding such property from 
marital property in making an equi- 
table distribution of assets. They 
differ, however, when considering 
any enhancement of such property 
after the marriage. 

For an excellent article discussing 
this question generally as it is treated 
throughout the United States, see 
“Equitable Distribution of Enhance- 
ment in Value During the Marriage 
of Property Acquired Before the 
Marriage,” by Melvyn B. Frumkes 
and Robert Moschell.5 Their article is 
directed to the three general cate- 
gories which have been statutorily or 
judicially addressed by other states 
as follows: 

(1) Increments in value are con- 
sidered part of the premarital proper- 
ty as a nonmarital asset and therefore 
are not subject to divisions; (2) the in- 
crements in value are marital proper- 
ty and subject to division; or (3) the 
increments in value are marital 


property and subject to distribution 
to the extent the increase in value is 
attributable to the contribution of (a) 
both spouses by their joint efforts, 
(b) the other spouse, or (c) either 
spouse. 

The majority of jurisdictions 
which have statutorily addressed the 
question have opted for result 
number one. However, judicial in- 
terpretations on these statutes give 
greater flexibility to considering con- 
tributions than would have appeared 
from a mere reading of the statute 
itself.® 

Several states have provided statu- 
torily that an asset acquired prior to 
the marriage would be considered 
marital property to the extent its 
present value exceeds its value at the 
time of the marriage.’ 

Several other states have taken the 
position that contribution could be 
considered although the approach 
among the states differs.® 

In Canakaris, the Florida Supreme 
Court noted in its factual recitation 
that the jointly-held properties of the 
parties were acquired during the 
marriage partnership and were not 
the result of any premarital or inde- 
pendent source such as gift or inheri- 
tance. This language certainly sig- 
nals that assets from a premarital or 
independent source such as gift or 
inheritance might be treated quite 
differently by the court from other 
property termed “marital property” 
or “property acquired during the 
marriage.” Later in this same 
opinion, the court indicated a judge 
may award lump sum alimony to en- 
sure an equitable distribution of 
property acquired during the mar- 
riage, provided the evidence reflects 
(1) justification for such lump sum 
payment, and (2) the financial ability 
of the other spouse to make such pay- 
ment without substantially endan- 
gering his or her economic status. 

Critical to a consideration of prop- 
erty owned prior to the marriage is 
whether or not increases in value, im- 
provement and enhancements of 
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such property constitute property 
acquired during the marriage. 

In Schwartz v. Schwartz, 396 So.2d 
806 (Fla. 3rd DCA 1981), there was 
sufficient justification to make per- 
missible as part of equitable distribu- 
tion under Canakaris the award to 
wife of a 30 percent interest in the va- 
cation home, the consideration for 
which was supplied by the husband 
from sources unconnected with the 
marital relationship. It is, however, 
not clear in that case as to whether 
these sources came prior to the mar- 
riage or subsequent to the marriage. 
It would appear that there is no rea- 
son to make any distinction so long as 
justification is present. In the 
Schwartz case the wife’s justifica- 
tion was based upon her contributing 
substantial labor and services in 
making the vacation home suitable 
for family life. 

In West v. West, 399 So.2d 428 
(Fla. 5th DCA 1981), the wife was 
awarded as lump sum alimony a one- 
half interest in the balance of sums 
due on a note and mortgage relating 
to the sale of the husband’s farm 
owned by him prior to the marriage. 
This farm had been titled solely in the 
husband’s name. Except for remodel- 
ing loans, which he had paid out of 
his earnings, the farm was unencum- 
bered. The farm was sold when the 
parties moved to Florida, and the 
note represented the balance due on 
the purchase price. 

Also of note is the Tax Court regu- 
lar decision in the case of Mann v. 
Commissioner, 174 TC No. 92 
December 37,231 (filed 9/15/80) in 
which the Tax Court observed the 
following: “We believe that under 
Florida law property acquired during 
married life or the enhancement 
value of property originally brought 
to the marriage by one spouse 
through the joint efforts of both 
spouses constitutes jointly acquired 
property subject to division.” 

In summary, it would appear that 
the Florida courts are going to treat 
property acquired by the parties 
prior to their marriage as separate, 
nonmarital property except to the 
extent that the enhancement or in- 
crease in value thereof can be re- 
lated to the efforts of the parties 
during the marriage. 


Property acquired by gift or 
inheritance during marriage 


Generally, people come to the first 
marriage without substantial assets. 
However, they frequently receive 


assets by gift or inheritance from 
family or friends during the marriage. 
At times, these assets are represented 
by cash or other liquid assets such as 
stock and bonds. These assets then 
may be retained by the receiving 
spouse in the spouse’s own name, 
used by the receiving spouse as part 
of the marital enterprise or as a con- 
tribution to the acquisition of other 
property in the individual's name or 
in the joint names of the spouses, or 
indeed it may be merely contributed 
to the family pot and used by the 
parties in a variety of ways. 


Stephen W. Sessums practices 
law under the firm name of 
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The $64,000 question years later at 
the time of divorce is: What rights 
does a receiving spouse have to retain 
this gift or inheritance, or is it subject 
to equitable distribution along with 
all other assets acquired during the 
marriage? 

The Florida cases give some inkling 
of a trend but do not give a clear, pre- 
cise perception of what result can be 
anticipated on a case-to-case basis. 
Possibly this is inevitable since the 
factual context involved with each 
family and each gift or inheritance 
(and the use to which it is put) brings 
so many variables and _ financial 
entanglements that they defy any- 
thing but the broadest of rules. 


Possibly the best rule is that such 
gifts or inheritances acquired by the 
parties during the marriage are 
treated as marital property and are 
subject to equitable distribution 
along with all other assets. However, 
this would be accompanied by the 
caveat that the fact that they were 
gifts or inheritances would be a factor 
to be considered by the court in de- 
termining what interest, if any, the 
court would give the nonrecipient 
spouse in such asset. Thus, the court 
then could deal with the varying 
issues related to enhancement, im- 
provement, conversion, gift, and 
contributions during the course of 
the marriage in the context of the 
overall property and support 
provisions being made for the 
family. 

Certainly, it should make a signifi- 
cant difference if you're dealing with 
a three-year marriage versus a 40- 
year marriage. Usually in the three- 
year marriage, the identity and the 
pristine purity of the gifted or 
inherited property would generally 
be more clearly preserved. In the 40- 
year marriage, it will be entertwined 
with all of the other contributions to 
the marriage relationship in such a 
way that it will be either difficult or 
impossible to disengage this asset 
from the fabric of the total transac- 
tions and contributions of the parties’ 
marriage. 

If the relationship between the 
value of what was given at the time of 
the gift and the value at the time the 
marriage is being dissolved has been 
tremendously increased through the 
marital efforts of one or both of the 
parties, then certainly that is a factor 
that should be heavily weighed in 
making equitable distribution. On 
the other hand, if the property 
received from sources outside the 
marriage has been passively retained 
and improved only through the 
passage of time, inflation and pos- 
sibly the growth that has come to 
Florida, then that is quite a different 
circumstance that would mitigate 
against any entitlement on the part of 
the other spouse. 

In Rosen v. Rosen, 386 So.2d 1286 
(Fla. 3rd DCA 1980), Judge Allen 
Schwartz in a comprehensive 
opinion, discusses the ability of the 
trial court as a part of equitable distri- 
bution to make a lump sum cash 
award to a wife from $500,000 to 
$600,000 individually owned liquid 
assets derived by the husband from 
an inheritance from his grandfather 
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and personal gifts by his father. In re- 
versing the granting of lump sum ali- 
mony of $125,000 to the wife, Judge 
Schwartz found that such inheritance 
was subject to equitable distribution. 
However, he ruled that the award 
was improper in that no justification 
existed for the granting of such 
award even though the obvious abili- 
ty to pay was there. As Judge 
Schwartz points out, the husband’s 
liquid assets were indisputably 
willed or given to him by his family 
and were neither earned through ac- 
tivities he engaged in while his wife 
did her part by staying at home, nor 
contributed to by Mrs. Rosen in any 
more concrete fashion. 

Thus, in applying the principles of 
equitable distribution based on justi- 
fication plus ability to pay in this case 
under these facts, Judge Schwartz 
fashioned an equitable result which 
preserved for the husband his inheri- 


ted and gifted property to which the 
parties had made no contribution 
during the marriage. However, this 
case furnishes the rationale and rea- 
soning which in a different case 
under different facts would serve as a 
basis for awarding to the wife an 
interest in inherited or gifted prop- 
erty which had been enhanced and 
improved as a result of the contribu- 
tions of the parties subsequent to its 
acquisition and during the marriage. 

In Neumann v. Neumann, 413 
So.2d 1203 (Fla. 3rd DCA 1982), the 
court held that a wife was not entitled 
to any interest in the husband’s Cape 
Coral property which he acquired 
through inheritance. Earlier, the 
Third District Court of Appeal had 
issued the ruling in the Schwartz case 
discussed above. However, in 
Neumann the court dismissed any 
conflict with Schwartz by reason that 
it was factually dissimilar. Since in 
the Schwartz case the wife had con- 
tributed substantial labor and 
services in making the husband's 
separate property usable by the 
family, we can only surmise that the 
Cape Coral property was one to 
which there had been no significant 
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contribution during the marriage, 
such as vacant property that had not 
been improved. 

It is hoped that the legislature as 
well as the Florida courts will avoid 
the development of hard and fast 
rules that include or exclude gifted or 
inherited property acquired during 
the marriage. Since Canakaris re- 
quires justification, it has given to the 
trial judge the broad discretion and 
tools needed to fashion a fair and 
equitable result under the specific 
circumstances of a given case. 

We should bear in mind the admo- 
nition of the Supreme Court in 
Canakaris that“. . . it is important that 
Appellate Courts avoid establishing 
inflexible rules that make the achieve- 
ment of equity between the parties 
difficult, if not impossible.” 382 
So.2d 15 1200. 


Traditional lump sum alimony 


Considerable confusion seems to 
have arisen in the minds of the bar 
with respect to the place and status of 
traditional lump sum alimony based 
on need plus ability to pay and in 
light of the rulings in the Canakaris 
case. 

As the Supreme Court stated 
through Justice Overton in his opinion 
in the Canakaris case, the trial judge 
possesses broad discretionary au- 
thority to do equity between the par- 
ties, and has available to him various 
remedies to accomplish this purpose, 
including lump sum alimony. 

In the Rosen case, the court re- 
versed the $125,000 cash lump sum 
award, which the husband obviously 
had the ability to pay from his 
$500,000 to $600,000 inheritance. 
However, the court also considered 
whether traditional lump sum ali- 
mony, based on need, was support- 
able. It was noted in Rosen that the 
parties were young and in good 
health, and therefore, there was no 
need for lump sum to provide vested 
security. The parties had small chil- 
dren, but lump sum would not end 
vexatious litigation because the 
children would require contact be- 
tween them for years to come. 
Finally, the husband was well able to 
make the periodic payment, and the 
wife had no particular need for cash 
to make required expenditures or to 
get her out of debt. Thus, even 
though the husband’s property came 
through inheritance and gift, it was 
subject to a traditional lump sum 
alimony award had the need existed. 
The award was reversed only 
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because there was no factual basis to 
show need. Ability to pay, standing 
alone, was not sufficient to sustain 
the award. 


Conclusion 


Property acquired prior to the 
marriage of the parties is likely to be 
treated as separate property of the 
party except to the extent that there 
has been an improvement, enhance- 
ment or contribution to the property 
from sources connected with the 
marriage. Properties acquired by gift 
or inheritance during the marriage 
are subject to award as lump sum 
alimony as part of equitable distribu- 
tion, as well as part of traditional 
lump sum alimony. When, however, 
such interest is awarded in connec- 
tion with equitable distribution, 
there must be justification for the 
award. When such an award is made 
in connection with traditional lump 
sum alimony, need must be 
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ENVIRONMENTAL AND LAND USE LAW 


Drought in Florida: 


Nature’s response to “comprehensive” planning 
By Raymond A. Rea 


Florida is blessed with an abun- 
dance of fresh water. Considering 
the state as a whole, this resource can 
potentially meet projected future de- 
mand with ease.' Unfortunately, the 
geographic and temporal distribu- 
tion of naturally occurring water is 
such that water management has 
historically played a necessary role in 
land development throughout Flori- 
da, and within South Florida 
specifically. 

The drought of 1971, with its con- 
cern over water shortages and other 
growth-related problems, prompted 
the passage of comprehensive en- 
vironmental legislation in 1972.2 The 
intent of the legislation was to pro- 
vide an integrated approach to land 
planning and water management 
within the state. However, in 
practice, land planning and water 
management decisions have been 
formulated in a vacuum. The result is 
that problems which were recog- 
nized during the climatic drought of 
1971 have recurred due to a manage- 
ment drought in 1981.3 

In concept, land use planning and 
water management policy can pro- 
ceed along two divergent paths. 
Water management decisions can be 
tailored to meet future growth and 
increased demand whenever and 
wherever it occurs. Conversely, the 
availability of water can dictate land 
use decisions regarding when and 
where future growth and demand 
will be allowed. The determination 
of a desired policy is essential to long 
range comprehensive planning. The 
proper coordination of land use and 
water management decisions accord- 
ing to a uniform planning policy is re- 
quired to avoid management 
droughts in the future. 


“Comprehensive” planning from 
the water manager’s perspective 
The Water Resources Act (WRA), 
which is based upon the Model 
Water Code,‘ grants exclusive power 
to the water management districts in 
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the determination of who can utilize 
Florida’s water resource. As original- 
ly envisioned by the drafters, the 
WRA was to provide a mechanism 
whereby water management deci- 
sions were to be premised upon com- 
prehensive long range planning, inte- 
grated with an understanding of 
present and future use of land 
resources. 

Compliance with state policy was 
considered to be of paramount im- 
portance to the effectiveness of the 
planning process. Thus a state water 
use plan was to be formulated under 
state control with assistance from the 
water management districts. The 
state plan would be implemented by 
the water use permit process which 
mandated that as a condition to ob- 
tain a permit the use must be con- 
sistent with the provisions of the state 
water plan.> This approach is analo- 
gous to the comprehensive land use 
planning process in which zoning 
laws effectively implement a local 
government's comprehensive plan. 

In practice, the comprehensive 
water use planning process has not 
proceeded in the fashion originally 
intended. In 1974, the state delegated 
its responsibility for formulation of 
the plan to the water management 
districts. Due to the absence of state 
direction, the Central and Southern 
Florida Flood Control District, now 
the South Florida Water Manage- 
ment District (SFWMD), and the 
Southwest Florida Water Manage- 
ment District (GSWFWMD) devel- 
oped divergent views on how water 


should be managed within their re- 
spective areas. A brief comparison of 
the two plans exemplifies the totally 
divergent views taken by these 
districts with regard to water 
management philosophy. 


e SFWMD as purveyor 


Like all classical planning 
documents, growth issues must be 
confronted to prepare adequately 
for the future needs of a particular 
area. Addressing these issues, 
SFWMD posed the question. “Is the 
availability of existing and future 
water supplies to be used to control 
growth or are existing and future 
water supplies to be provided to ac- 
commodate whatever growth is pro- 
jected?” 

Although this question is never 
specifically answered within the plan 
itself, the basic concepts contained 
with it indicate that SFWMD policy 
is to follow the latter approach. Thus 
the bulk of the document is devoted 
to development of structural and 
nonstructural mechanisms to supply 
water whenever and _ wherever 
demand develops. Since develop- 
ment decisions are by implication 
abrogated to local government, the 
district’s role is that of a purveyor of 
water, a role sanctioned by the 
WRA.® Since the ability to meet de- 
mand reflects favorably upon the 
planning process utilized, consump- 
tive use permits are generally avail- 
able from SFWMD with little regard 
to the long term availability of the re- 
source within an area.® 

From a climatological viewpoint, 
the drought of 1971 was considered 
to have a recurrence interval of from 
one hundred to several hundred 
years.'!° However, data available to 
SFWMD in 1972 indicated that, from 
a management perspective, droughts 
of increasing magnitude can be ex- 
pected to return on an eight-to-ten- 
year interval.'! In spite of the water 
shortage planning mandate con- 
tained in the WRA of 1972 and data 
indicating that management droughts 
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can be expected to recur frequently 
and with increased severity, 
SFWMD delayed the implementa- 
tion of a districtwide water shortage 
plan until May 1982.!2 

e SWFWMD as planner 


SWFWMD has taken a classical 
land planning approach to water 
management within the district. 
After a brief description of the physi- 
cal environment, various social, 
economic, and political factors, the 
plan specifically delineates a “live 
within our means” approach upon 
which present and future uses will be 
governed.!3 

The “live within our means” phi- 
losophy is based upon the water crop 
theory.'4 In effect, once the water 
crop of a particular parcel of land is 
allocated, further development 
cannot take place. Thus, the amount 
of water available in a region de- 
termines where and how future 
development will occur. According- 
ly, SWFWMD’s plan delineates and 
recommends specific areas which are 
suitable for future development and 
which can sustain increased demand. 
By this approach, SWFWMD has 
assumed the regional growth plan- 
ning functions originally envisioned 
by the drafters of the Model Water 
code. 

SWFWMD has attempted to im- 
plement its comprehensive plan by 
utilizing the water crop as the basic 
criterion of the permit process. This 
approach has been held to be hydro- 
logically unsound, arbitrary and ca- 
pricious, in excess of SWFWMD’s 
statutory authority, and to effectively 
create property rights to water con- 
trary to the WRA.' As a result, 
SWFWMD’s authority to actively 
exercise a meaningful planning func- 
tion has been eliminated. 


Consequences of permits 
without planning 


The consumptive use permit pro- 
cess is effectively the only tool avail- 
able to implement water man- 
agement policy objectives. The 
WRA provides standards for the per- 
mitting process. To obtain a permit, 
the applicant must establish that the 
proposed use of water is: a reason- 
able beneficial use; will not interfere 
with any presently existing legal use 
of water; and is consistent with the 
public interest.'6 Unfortunately, 
considerable problems exist with the 
application and _ interpretation of 
these standards. Some commentators 


have suggested that the standards 
contained within the WRA are suf- 
ficiently vague to subject them 
potentially to constitutional attack.” 

Of the three standards delineated, 
the standards of “reasonable benefi- 
cial use” and “consistent with the 
public interest” are essentially redun- 
dant. Reasonable beneficial use is de- 
fined as “. . . the use of water in such 
quantity as... . is bothreasonable and 
consistent with the public interest.”!8 
The terms “reasonable” and “public 
interest” are not defined in the WRA. 
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As such, individual districts have 
adopted conflicting interpretations 
for these standards and are in essence 
legislating their own directives!® on 
an ad hoc basis. 

The remaining standard of nonin- 
terference with presently existing 
legal uses theoretically provides a 
strong and meaningful standard for 
the protection of vested rights per- 
fected under the permit system but 
provides little guidance for the use of 
permits as a planning tool. In prac- 
tice this standard can only work well 
in areas where there is a definite and 
dependable surplus over existing 
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uses. However, in Florida, nature sel- 
dom gives us such a dependable 
supply in areas where demand is in- 
creasing at its greatest rate. During a 
drought, the permit system may do 
little to establish any quantifiable 
legal right. 


Since consumptive water use per- 
mits appear to be granted on a con- 
tinuous basis without regard to 
availability of or need for the re- 
source,”° the water management dis- 
tricts may play a significant role in 
the creation or increased severity of 
water shortages. The emergency 
mechanisms?! of the WRA designed 
to deal with such occurrences 
establish no meaningful standards 
for the exercise of extremely broad 
discretionary power. Recurring and 
potentially continuous management 
induced drought may in effect make 
the permit standards contained 
within the WRA and the legally 
recognized water rights they establish 
meaningless. This appears to be the 
case today in South Florida, where 
demand outstrips supply ona regular 
basis. 

The consequences of “business as 
usual” cannot be ignored. Interbasin 
transfer of water, desalination, and 
quasi-permanent weather modifica- 
tion programs are receiving in- 
creased attention. These remedies 
eventually may be required as a 
result of today’s water management 
decisions occurring independently of 
the land planning framework or any 
statewide policy directive. 


Land use - water management 
dichotomy: potential harmony 
within the framework 


A number of techniques are avail- 
able within the present statutory 
framework which may, however, 
provide the appropriate nexus be- 
tween land use planning and water 
management. 

The Local Government Compre- 
hensive Planning Act (LGCPA) man- 
dates that local governments develop 
comprehensive plans to control the 
use of land.?2 These provisions also 
mandate that the comprehensive 
plan is to include a potable water and 
conservation element.?? Since water 
rights are interests in real property 
which are perfected only once a per- 
mit is issued pursuant to the WRA,?* it 
seems logical that water can be sub- 
jected to similar forms of police 
power regulation by local govern- 
ments as are other real property 
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ENVIRONMENTAL AND 
LAND USE LAW 


interests. Thus, it could be argued 
that a reasonable incident to the dele- 
gated power to control the use of 
land under the LGCPA is the regula- 
tion of water which affects the use of 
land. Preemption should not be a 
factor due to provisions within the 
WRA which specifically permit local 
governments to exercise such con- 
trol contingent upon notification to 
the Department of Environmental 
Regulation. Thus, zoning of water 
uses at the local level and according 
to LGCPA authority may provide the 
mechanism to coordinate both land 
use planning and water management 
decisions in one governmental body. 

The appeal of this approach is that 
the sentiment in most rural areas runs 
strongly against the transfer of the 
right to use water from agricultural 
uses to municipalities outside county 
boundaries. The ultimate effect of 
this approach would be to effectuate 
mandatory consideration of local 
interests by the water management 
districts. The ability of one county 


government to limit or prohibit the 
use of water within its boundaries to 
outside municipalities may effec- 
tively force those levels of govern- 
ment to consider water as an integral 
component of land development as 
well. It cannot be ignored that this 
mechanism may lead to substantial 
conflict. However, conflict arising 
from competing interests will by 
necessity mandate consideration of 
water as it relates to growth on a 
regional level. 

The regional general welfare re- 
lated to water and growth can poten- 
tially be injected into the DRI 
process established within the 
Environmental Land and Water 
Management Act (ELWMA).26 Al- 
though one court has indicated that 
the DRI process is not applicable to 
well field withdrawals,2’ the deci- 
sion, justified on the basis of statutory 
construction, primarily turned on the 
specific facts and equities of the case. 
In light of the strong policy state- 
ment contained in the ELWMA for 
coordinated land and water manage- 
ment, the WRA and ELWMA can be 
construed harmoniously by consider- 
ing well field development and 
water transfers as within the DRI 
process. 
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By subjecting large well field with- 
drawals or transfers of water to the 
DRI process, the water management 
districts would be required to give 
considerable weight to regional and 
local issues. If conflict develops be- 
tween the districts, regional councils, 
and a local government which has 
zoned water uses, the appeal process 
established within the DRI procedure 
is compatible with that established in 
the WRA.*8 

The appeal process to the Florida 
Land and Water Adjudicatory Com- 
mission (FLWAC) is an excellent 
opportunity to inject state policy into 
a coordinated land and water man- 
agement framework. If conflict 
arises between various governmental 
agencies, the FLWAC will effective- 
ly be the final arbitrator. Recent case 
law?’ has suggested that, for all prac- 
tical purposes, the FLWAC can be 
considered as a statewide planning 
board. Thus, the FLWAC could in 
one process inject statewide policy 
considerations into water manage- 
ment decisionmaking. If necessary, 
the FLWAC can modify or rescind 
district actions to bring them in line 
with regional or local concerns. 
Conversely, the FLWAC could 
modify local water zoning laws 
which conflict with the regional 
general welfare. 

This patchwork approach might 
be cumbersome to utilize. However, 
without such an approach it would 
appear that land use planning and 
water management will continue ina 
segregated fashion. As such, manage- 
ment droughts may recur with more 
consistency and severity than in the 
past. By default, water manage- 
ment, not water itself, may be the 
limit to growth in Florida. 0 


"MALONEY, PLacer & BALDwin, WATER 
Law AND ADMINISTRATION, THE FLORIDA Ex- 
PERIENCE 406 (1968). 

2The Florida State Comprehensive 
Planning Act, Fua. Stat. §§23.011-23.0193 
(1972); The Local Government Comprehen- 
sive Planning Act, Stat. §$163.160- 
163.3211 (1972); The Water Resources Act, 
Fa. Start. §§373.012-373.6161 (1972); and The 
Environmental Land and Water Management 
Act, Fa. Stat. §§380.012-380.12 (1972). 

3Benson & Gardner, THE 1971 Droucut IN 
SoutH FLoripA AND ITs EFFECT ON THE 
Hyprotocic System (U.S.Geological Survey 
Water Resources Investigation No. 12-74 
(1974) ), at 8. A climatic drought is defined in 
terms of precipitation deficiencies. A water 
management drought characterizes water de- 
ficiencies that may result from the failure of 
water management practices. This may 
include the inadequate operation of storage 
facilities which are necessary to bridge normal 
or abnormal dry periods and equalize water 
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supply throughout the year. This is exempli- 
fied by the fact that discharges of fresh water 
to the ocean from four canals in South Florida 
averaged 1786 million gallons per day (MGD) 
in 1970. Klein, Armbruster, McPherson & 
Freiberger, WATER AND THE SOUTH FLORIDA 
ENviRONMENT (U.S. Geological Survey Water 
Resources Investigation No. 24-75 (1975) ), at 
76. This is approximately equal to the total 
fresh and saline water consumed throughout 
the State of Florida in 1970. Leach, Source, 
Use, aND DisposiTION OF WATER IN FLORIDA, 
1975, (U.S. Geological Survey Water 
Resources Investigation No. 78-17 (1978) ), at 
37. 

4Ma.oney, AusNess & Morris, A MopEL 
Water Cope (1972). 

5Id., at 71-179. 

SMALONEY, PLAGER, AusNEss & CANTER, 
Fiorina Water Law 1980, (Water Resources 
Research Center, U. of Fla., Pub. #50) (1980), 
at 215. 

7SFWMD, Drart WatTER UsE AND SUPPLY 
DEVELOPMENT PLAN, Vol. II (April, 1977), at 3- 
2. 

Stat. §373.1961 (1981). 

*Between 1974 and 1980 a total of 500 
billion gallons of water per year were 
allocated to public and industrial uses. Permits 
for agriculture accounted for an additional 1.3 
million acres of irrigated crops. See, SFWMD, 
Resource Control Department, ANNUAL 
Report (Fiscal Year, 1979). 


Unpublished data obtained from SFWMD 
indicates that in St. Lucie County the district 
has allocated 41 percent more water than is 
actually required for agriculture. (U.S. 
Geological Survey, unpublished data from a 


report in preparation on estimated water use in 
Florida, 1980). The agricultural regions of St. 
Lucie County have experienced water 
shortages frequently. In response, SFWMD 
has been forced to develop a water shortage 
plan for this area. FLa. ADMIN. Cope ch. 40E-21 
(Part Il), (September 3, 1981). 

!0Benson & Gardner, THE 1971 DroucHt IN 
SouTtH FLoRiDA AND ITs EFFECTS ON THE 
Hyprovocic System, (U.S. Geological Survey 
Water Resources Investigation No. 12-74 
(1974) ). 

'! Central & Southern Florida Flood Control 
District, DroucHT ANALYSIS FOR THE FLORIDA 
East Coast, (unpublished report, 1972). The 
eight-to-ten-year management drought 
indicated in this report is substantiated by 
historic data of reservoir capacities in Lake 
Okeechobee which were at comparable levels 
to 1971 in 1962, 1956, and 1932. Although lake 
levels were lower in 1962, 1956, and 1932, 
population and water demand were much 
greater in 1971. Supra, note 10 at 43. 

!2FLa. ADMIN. Cope ch. 40E-21 (May 31, 
1982). 

'3SOUTHWEST FLoRIDA WATER MANAGEMENT 
District, WATER MANAGEMENT PLAN (1978) at 
27. 

'4As originally promulgated, FLa. ApMIN. 
Cope, ch. 16J-2.11(3) (October 5, 1974), 
issuance of a consumptive use permit would 
be denied if the amount of water consump- 
tively used would exceed the water crop of 
land owned or controlled by the applicant. 
The water crop (precipitation less evapotrans- 
piration) was assumed to be 365,000 gallons 
per year per acre. 

'5Pinellas County v. Southwest Florida 


Water Management District, Case No. 79- 
2325R, and West Coast Regional Water Supply 
Authority v. Southwest Florida Water 
Management District, Case No. 79-2392R 
(Dept. of Admin., April 9, 1980) (Diane D. 
Tremor, Hearing Officer with the Div. of 
Admin. Hearings). 

'6FLa. Stat. §373.223 (1981). 

'’Wershow, An Update-Legal Implications 
of Water Management in Florida’s Future, 54 
Fa. B.J.525, 529 (1980); Trelease, The Model 
Water Code, The Wise Administrator and the 
Goddam Bureaucrat, 14 Nat. Res. J 207 
(1974). But see, Maloney, Capehart & 
Hoofman, Florida’s “Reasonable Beneficial” 
Water Use Standard: Have East and West 
Met?, 31 U.Fia.L.Rev. 253-83 (1979). 

'SFLa. Stat. §373.019(4) (1981). 

'8Note 17, supra. 

20Note 9, supra. 

21F ia. Stat. §373.246 (1981). 

221d., §163.3161 (1981). 

231d., §163.3177(6)(c)-(d) (1981). 

4Village of Tequesta v. Jupiter Inlet Corp., 
371 So.2d 663, 671 (Fla. 1980). 

Fra. Stat. §373.023 (1981). Section 
373.217 (1981), however, expressly preempts 
the power to permit the consumptive use of 
water. 

26 §380.06 (1981). 

27 Pinellas County v. Lake Padgett Pines, 333 
So.2d 472 (Fla. 2d D.C.A. 1976). 

Fra. Stat. §§380.07 and 373.114 (1981) 
both authorize the LWAC to review rules and 
orders pursuant to the authority exercised in 
each act. 

29Manatee County v. Estech Gen. Chem. 
Corp. 402 So.2d 1251 (Fla. 2d D.C.A. 1981). 
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REAL PROPERTY, PROBATE TRUST LAW 


The marital deduction clause 
(pecuniary vs. fractional bequest) 


In order to obtain the maximum 
marital deduction for an estate, prac- 
titioners frequently describe the 
marital deduction bequest under a 
will or trust by means of a formula 
encompassing the maximum amount 
permitted under the Internal Reve- 
nue Code.! 

There are basically two types of 
marital bequests. The first is known 
as the pecuniary bequest, which re- 
fers to a specific dollar amount of 
property as passing to the surviving 
spouse. The second type of marital 
bequest is known as the fractional be- 
quest, which is described as a frac- 
tion, portion or percentage of all of 
the assets of the deceased person’s 
estate as passing to the surviving 
spouse. Either the pecuniary bequest 
or the fractional bequest can and 
will, if properly drafted, result in the 
maximum marital deduction avail- 
able to an estate. 

However, depending upon 
whether the assets of the estate ap- 
preciate or depreciate between the 
appropriate valuation date for the 
estate (the date of death or the al- 
ternate valuation date six months 
after death)? and the date of actual 
distribution to the surviving spouse, 
the income tax consequences of 
actually funding the marital bequest, 
and the value of the assets which ac- 
tually pass to the surviving spouse 
will differ. 

Basically, where a pecuniary be- 
quest is used, the specific dollar 
amount of the marital deduction be- 
comes fixed on the date of death or 
the alternate valuation date, which- 
ever is applicable. The pecuniary 
marital deduction bequest is then 
funded with that specific dollar 
amount of property, based upon the 
value of the property actually distrib- 
uted as of the date of such actual 
distribution to the surviving spouse. 

For example, assume that a de- 
cedent dies in 1987 with a $1,000,000 
estate. Assume further that such de- 
cedent has a will with a pecuniary 
marital deduction formula bequest, 
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leaving the maximum marital deduc- 
tion to the surviving spouse, but also 
utilizing ‘a nonmarital trust for the 
unified credit. Since the unified 
credit available to a decedent who 
dies in 1987 will be $600,000,3 the 
marital deduction bequest will be the 
specific dollar amount of $400,000 
($1,000,000 - $600,000). Regardless of 
whether the assets of the estate ap- 
preciate or depreciate from the date 
of death (or alternate valuation date) 
to the date of actual distribution, the 
surviving spouse will be entitled to 
receive a specific dollar amount of 
property equal to $400,000 at the date 
or dates of actual distribution. There- 
fore, if the assets of the estate appre- 
ciate to $1,300,000 as of the date of 
actual distribution to the surviving 
spouse, the surviving spouse will only 
be entitled to $400,000 worth of 
property pursuant to the pecuniary 
marital bequest. The entire balance 
of the estate’s assets ($900,000) will 
be placed in the nonmarital trust. 
Thus, the surviving spouse will 
receive a proportionately smaller 
amount than the nonmarital trust will 
receive, with the nonmarital trust re- 
ceiving the entire benefit of the ap- 
preciation in the assets from the date 
of death to the date of distribution. 


Recognize long-term capital gain 


Additionally, to the extent that 
assets which have appreciated are 
distributed to the surviving spouse in 
satisfaction of $400,000 pecuniary 
marital bequest, the estate of the de- 
cedent must recognize long-term 
capital gain equal to the amount of 


such appreciation as of the distribu- 
tion date.‘ 

If, in the example, the decedent's 
will had provided for a fractional 
marital deduction formula bequest, 
the surviving spouse would share 
proportionately in all of the 
appreciation and depreciation in all 
of the estate assets from the date of 
death to the date of distribution. Fur- 
thermore, there would be no capital 
gain or loss recognized on the actual 
funding of the marital bequest to the 
surviving spouse.’ The surviving 
spouse would be entitled to receive a 
fractional amount of the value of all 
assets on each date that a distribu- 
tion is made. In the example given, 
such fractional interest would be ap- 
proximately equal to 40 percent. This 
fraction is determined by dividing 
the surviving spouse’s date of death 
marital bequest value of $400,000 by 
the date of death value of all of the 
estate’s assets of $1,000,000 ($400,000 
divided by $1,000,000 = 40 percent). 

Each time a distribution is made 
actually to fund the fractional mari- 
tal bequest to the surviving spouse, 
the assets of the estate would 
have to be revalued, and the sur- 
viving spouse would be entitled to 40 
percent of the value of such assets on 
each date a distribution occurs. 
Therefore, if the assets appreciate 
from $1,000,000 on the date of death 
to $1,300,000 on the date of distribu- 
tion, the surviving spouse would be 
entitled to a distribution in satisfac- 
tion of the fractional marital bequest 
equal to $520,000 (40 percent x 
$1,300,000), as opposed to the situa- 
tion involving the pecuniary bequest, 
where the surviving spouse was only 
entitled to $400,000. 

Although the funding of this 
marital bequest results in no capital 
gain recognition to the decedent’s 
estate, the potential drawback of the 
use of the fractional bequest in this 
situation is that the surviving spouse's 
taxable estate includes $520,000 from 
the deceased spouse’s estate, 
whereas, if the pecuniary bequest is 
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used, the surviving spouse’s taxable 
estate would only have included 
$400,000 from the deceased spouse’s 
estate. 

Whichever form of describing the 
marital bequest formula is used, it is 
most important for the practitioner 
to describe, with clarity, whether the 
pecuniary or fractional share formula 
is intended. Where it is not clear as to 
whether a pecuniary bequest or frac- 
tional bequest is intended, the per- 
sonal representative and attorney for 
the estate can be caught in a most 
difficult situation. If the value of the 
estate’s assets significantly appre- 
ciates or depreciates during the 
period of administration, there may 
be inherent conflicts between the 
surviving spouse and other benefi- 
ciaries, depending upon whether the 
clause is interpreted to be pecuniary 
or fractional. 


Internal Revenue Service audit 


The interpretation of the marital 
bequest formula clause is also likely 
to arise in dealing with the Internal 
Revenue Service on the audit of the 
estate of either the first or the second 
spouse to die. The amount which is to 
pass to the surviving spouse will de- 
pend upon whether the clause is 
pecuniary or fractional. Generally, 
where the assets have appreciated in 
value from the date of death to the 
date of distribution, the Internal 
Revenue Service will benefit if the 
clause is construed to be fractional, as 
the surviving spouse will then be 
entitled to a larger amount, and upon 
such surviving spouse’s subsequent 
death, the Internal Revenue Service 
will thus collect a greater tax. 

Alternatively, if the assets have de- 
preciated in value from the date of 
death to the date of distribution, the 
Internal Revenue Service will do 
better if the clause is construed to be 
pecuniary. If so construed, the date 
of death specific dollar amount must 
be distributed to the surviving 
spouse, regardless of any deprecia- 
tion in value of the assets. The 
Internal Revenue Service will thus 
again collect a larger tax on the sub- 
sequent death of the surviving 
spouse. 

The issue of whether a particular 
clause is interpreted to be a pecuniary 
or fractional type of marital bequest 
formula is to be based upon a factual 
interpretation of the governing 
instrument and of the testator’s 
intent.6 Thus, the issue becomes a 
matter of state law, as opposed to an 


interpretation of federal tax law, and 
the Internal Revenue Service, as well 
as the courts, will look to such state 
law for guidance in interpreting any 
such clause.” 


Florida case law 


Florida case law is largely unde- 
veloped with respect to the interpre- 
tation of a marital bequest clause as 
being pecuniary or fractional. In 
King v. Citizens and Southern Na- 
tional Bank of Atlanta, Georgia,’ the 
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Third DCA construed the following 
clause: 

I devise and bequeath unto my beloved wife, 
fifty (50%) percentum of the assets of my estate 
remaining after payment of administration ex- 
penses, funeral expenses, and claims against 
my estate, before deduction of estate or 
inheritance taxes. It is my intention in the 
instant paragraph to devise and bequeath unto 
my said wife fifty (50%) percentum of my 
adjusted gross estate as the same is defined for 
Federal Estate Tax purposes. 

As the value of the assets substan- 
tially changed from the date of death 
to the date of distribution to the sur- 
viving spouse, the issue was whether 
the surviving spouse was entitled to 
share in the appreciation and re- 
quired to share in the depreciation of 
the estate assets. The bequest was in- 
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terpreted to be a pecuniary bequest, 
even though the bequest was ex- 
pressed as a percentage of the 
adjusted gross estate, and the sur- 
viving spouse was, thus, not entitled 
to share in the appreciation of the 
assets subsequent to the date of 
death. 

In the Estate of Rose v. First 
National Bank of Miami,’ the Third 
DCA again ruled, in a very short 
opinion, that a marital bequest of 
“one-half (1/2) of my adjusted gross 
estate” was a pecuniary bequest as 
opposed to a fractional bequest, 
citing King as precedent. 

In the Estate of Freedman v. 

Kramer,’® the Third DCA ruled, 
again without a substantial opinion 
that, based upon New York law (as 
the will was to be construed in ac- 
cordance with New York law), the 
following provision was a fractional 
bequest: 
I direct that there shall be set aside for my 
wife's benefit so much, if any, of my estate as 
shall be required, when added to (1) the sum 
of $50,000 and (2) the value of all items in my 
taxable gross estate that shall have passed to 
her otherwise than under this Will and shall 
qualify for the marital deduction allowable in 
determining the Federal Estate Tax of my 
gross estate, to equal in value the maximum 
marital deduction allowable in determining 
the Federal Estate Tax of my gross estate. In 
setting apart such portion of my estate for the 
benefit of my wife, there shall not be included 
therein any property, or the proceeds of any 
property, which would not qualify for such 
marital deduction and all values used in 
computation shall be those finally determined 
in the Federal Estate Tax proceedings. 

Thus, Florida case law is far from 
conclusive as to which interpreta- 
tion Florida courts will make on 
marital deduction formula clauses 
which do not clearly state whether 
they are pecuniary or fractional. The 
decision, however, is to be based 
upon what the intent of the testator 
was.!! Other states’ courts have had 
greater opportunity to construe such 
clauses.!2 

The State of Florida has fulfilled 
the requirement of Rev. Proc. 64-19, 
by providing in §733.810(2), that the 
marital bequest is to be interpreted to 
require a distribution of assets which 
are fairly representative of the appre- 
ciation or depreciation in estate 
assets from the date of death to the 
date of distribution. This means that 
unless the governing instrument 
specifically provides otherwise, an 
ambiguous will or trust in Florida 
will be interpreted, pursuant to 
§733.810(2) to be a fractional 
bequest, with the surviving spouse 
entitled to share in the appreciation, 
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or required to share in the deprecia- 
tion of the assets from the date of 
death to the date or dates of distribu- 
tion. Although the statute will pro- 
tect Florida residents from the scope 
of Rev-Proc. 64-19, and save the 
marital deduction for the estate, the 
statute may result in unanticipated 
consequences where the assets sig- 
nificantly appreciate or depreciate 
from the date of death to the date of 
distribution. 

The Florida Statutes, however, do 

appear to provide some guidance in 
the construction of such clauses. 
Specifically, F.S. §733.810(2)!* pro- 
vides as follows: 
When the Personal Representative, Trustee or 
other Fiduciary under a Will or Trust instru- 
ment is required to, or has an option to, satisfy 
a devise or transfer in Trust to or for the 
benefit of the surviving spouse, with assets of 
the estate or Trust in kind, at values as finally 
determined for Federal Estate Tax purposes, 
the Personal Representative, Trustee, or other 
Fiduciary shall satisfy the devise or transfer in 
Trust by distribution of assets, including cash, 
fairly representative of the appreciated or de- 
preciated value of all property available for 
distribution in satisfaction of the devise or 
transfer in Trust, taking into consideration any 
gains and losses realized from the sale, prior to 
distribution of marital interest, of any 
property not specifically, generally, or 
demonstratively devised, unless the Will or 
Trust instrument otherwise provides. 


It would appear as though F.S. 
§733.810(2) was adopted for 
purposes of protecting Florida resi- 
dents from the pitfalls and traps re- 
sulting from the issuance of Internal 
Revenue Procedure 64-19 by the 
Internal Revenue Service in 1964.'4 
Rev. Prov. 64-19 basically states that 
when a pecuniary bequest is in- 
volved, and the personal representa- 
tive has authority to distribute assets 
in kind, either the governing instru- 
ment or applicable local law must re- 
quire that assets distributed in satis- 
faction of such bequest be fairly 
representative of the appreciation or 
depreciation of all of the assets of the 
estate. Alternatively, the Revenue 
procedure provides that either the 
governing instrument or applicable 
local law must require that such 
marital bequest be funded with 
assets valued “as of the date of 
distribution.” 

F.S. §733.810(3)'5 may provide an 
escape from the interpretation of the 
clause as a fractional marital deduc- 
tion bequest under §733.810(2), if all 
beneficiaries under the governing 
instrument so agree. Accordingly, 
the section states that: 

With the consent of all beneficiaries affected, a 


Personal Representative or a Trustee is 
authorized to distribute any distributable 
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assets, non-pro rata among the beneficiaries 
entitled thereto. 


This statute may be interpreted to 
mean that if all beneficiaries con- 
sent, the governing instrument can be 
treated as a pecuniary marital deduc- 
tion bequest, notwithstanding the re- 
quirements of F.S. §733.810(2). At 
the time of this article, there have 
been no cases interpreting the inter- 
relationship of F.S. §§733.810(2) and 
733.810(3). 

Depending upon whether the 
clause is interpreted to be pecuniary 
or fractional, the effects of the 
marital bequest formula clause under 
a will or trust can thus be totally un- 
anticipated, and sometimes very 
costly. Florida case law, to date, is far 
from exhaustive on the subject. How- 
ever, the Florida Statutes tend to 
require an interpretation as frac- 
tional where the clause is ambiguous, 
with a possible escape to the 
pecuniary interpretation if all bene- 
ficiaries consent. Accordingly, in 
order to avoid the potential pitfalls, it 
is most important for practitioners to 
describe marital bequest formula 
clauses with clarity. 0 


'§2056(a). All references to section 
numbers refer to the Internal Revenue Code of 
1954, as amended. 

2T.R.C. §§2031 and 2032(a). 

3].R.C. §2010. 

4Suisman v. Eaton, 15 F.Supp. 113 (D. 
Conn. 1935), aff'd 83 F.2d 1019 (2d Cir.), cert. 
denied 299 U.S. 573 (1936); Rev. Rul. 60-87, 
1960-1 C.B. 286; cf. United States v. Davis, 370 
U.S. 65 (1962). 

5Rev. Rul. 60-87, 1960-1 C.B. 286. 

6 Estate of Smith, (78,174 P-H Memo TC 
738-78 (1978) ); Rev. Pro. 64-19, 1964-1, C.B. 
682; Fra. Stat. §732.6005(1); Pancoast v. 
Pancoast, 97 So.2d 875 (Fla. 2d D.C.A. 
(1957) ). 

*Flitcroft v. Comm., 328 F.2d 449 (9th Cir. 
1964); Estate of Nissen, 345 F.2d 230 (4th Cir. 
1965). 

‘King v. Citizens and Southern National 
Bank of Atlanta, Georgia, 103 So.2d 689 (Fla. 
3d D.C.A. 1958). 

°Estate of Rose v. First National Bank of 
Miami, 165 So.2d 226 (Fla. 3d D.C.A. 1964). 

'0F state of Freedman v. Kramer, 347 So.2d 
790 (Fla. 3d D.C.A. 1977). 

'l Estate of Freedman v. Kramer, 347 So.2d 
790 (Fla. 3d D.C.A. 1977); King v. Citizens and 
Southern National Bank of Atlanta, Georgia, 
103 So.2d 689 (Fla. 3d D.C.A. 1958); Estate of 
Rose v. First National Bank of Miami, 165 
So.2d 226 (Fla. 3d D.C.A. 1964); Estate of 
Smith, (78,174 P-H Memo TC 738-78 (1978) ). 

'2 Estate of Kanter, 143 A.2d 243 (N.J. Super. 
Ct. App. Div. 1958); Althouse Estate, 172 A.2d 
146 (Pa. 1961); Estate of Parker, 180 N.W. 2d 
82 (Mich. App. 1970); Hanna v. Hanna, 619 
S.W.2d 655 (Ark. 1981); Smail v. Smail, 617 
S.W.2d 889 (Tenn. 1981); Estate of Nicolai, 373 
P.2d 967 (Or. 1962). 

Stat. §733.810(2). 

Rev. Prov. 64-19, 1964-1 C.B. 682. 

Fra. Stat. §733.810(3). 
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The administrative remedy before the 
EEOC: Is it jurisdictional anymore? 


When Congress passed Title VII of 
the Civil Rights Act of 1964,! it pro- 
vided for a comprehensive admin- 
istrative framework for combatting 
employment discrimination on the 
basis of race, color, religion, sex or 
national origin. The Equal Employ- 
ment Opportunity Commission 
(EEOC) was created to handle this 
task. One of the fundamental aspects 
of this legislation, which is apparent 
from the language of the statute itself 
and which was repeatedly under- 
scored in the legislative history as 
well as the early case law, was that 
the primary method of eradicating 
employment discrimination was to 
be through informal “conference, 
conciliation, and persuasion, ? rather 
than litigation. Informal conciliation 
remained the primary focus of the 
Act when Congress passed the 1972 
amendments to the Act giving the 
EEOC the power to bring suit itself. 

It has been settled law for over a 
decade, in this circuit and elsewhere, 
that before a private litigant could 
bring suit under Title VII in federal 
court, he first had to meet the basic 
jurisdictional prerequisites of (1) 
filing a charge with the EEOC, and 
(2) receiving the statutory right to sue 
notice.’ The private litigant was not 
allowed to bypass the congressionally- 
preferred administrative remedy, 
and without exhausting this remedy, 
the court was without subject matter 
jurisdiction. Two recent decisions 
have reversed this well-established 
principle of law in this circuit. In 
Pinkard v. Pullman-Standard, 678 
F.2d 1211, 29 FEP Cases 216 (5th Cir. 
1982) (Unit B), the United States 
Court of Appeals for the Fifth Circuit 
held that receipt of a right to sue no- 
tice was no longer a jurisdictional 
prerequisite to a Title VII action, but 
rather was a “condition precedent” to 
suit within the meaning of Rule 9(c) 
of the Federal Rules of Civil 
Procedure. 

One week later, in Jackson v. Sea- 
board Coast Line R.R., 678 F.2d 992, 
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29 FEP Cases 442 (11th Cir. 1982),4 
the United States Court of Appeals 
for the Eleventh Circuit made a more 
sweeping ruling, holding that all of 
the statutory requirements (including 
filing of a charge and receipt of a 
right to sue notice) are “conditions 
precedent” rather than “jurisdictional 
prerequisites.” 

The purpose of this article is to dis- 
cuss the holdings in Pinkard and 
Jackson, and to question the courts’ 
rationale. It is the opinion of this 
author that the decisions are incon- 
sistent with the fundamental intent of 
Congress in passing Title VII, and 
thus, were wrongly decided. 


The early case law 


The administrative framework is 
set forth in §706 of the Act. Although 
this section is not free from ambigui- 
ty, the procedures set forth therein 
are relatively simple. Section 706(b)> 
of the Act requires that charges with 
the Commission be in writing and 
verified, and further requires that the 
Commission serve notice of the 
charge upon the respondent within 
10 days. The Commission then must 
conduct an investigation. If the inves- 
tigation reveals that there is “reason- 
able cause” to believe the charge is 
true, the Commission then is charged 
with the responsibility of trying to 
resolve informally the matter by 
“conference, conciliation, and per- 
suasion.”® Section 706(c)7 of the Act 
has a special provision requiring 
initial deferral to a state or local agen- 


cy in states having a state or local em- 
ployment discrimination statute. 
Section 706(e)® of the Act contains 

the time limits on filing a charge (180 

days after the alleged unlawful act, 

or 300 days in states where proceed- 

ings have been “initially instituted” 

with a state or local agency). It is $706 

(£)(1)® of the Act which gives a com- 

plainant the right to bring a civil 

action after his administrative reme- 

dy has been exhausted. If 180 days 

has passed since the filing of the 

charge, and the Commission has not 

dismissed the charge, negotiated a 

conciliation agreement, or brought 

suit itself, the complainant is entitled 

to a right to sue notice from the Com- 

mission, and may bring civil action 

against the “respondent named in the 
charge.” Suit must be brought 

within 90 days after receipt of the 

right to sue notice. 

The early case law under Title VII 
made it absolutely clear that a 
plaintiff could not circumvent the 
administrative process. In Love v. 
Pullman Co., 404 U.S. 522, 4 FEP 
Cases 150, the United States 
Supreme Court stated in the very 
first sentence of its opinion that a 
Title VII plaintiff: 

. May not maintain a suit for redress in 
Federal District Court until he has first un- 
successfully pursued certain avenues of 
potential administrative relief."! 

The principle was emphasized by 
the Fifth Circuit in Miller v. Inter- 
national Paper Co., 408 F.2d 283, 1 
FEP Cases 647 (5th Cir. 1969), in 
which the court made it “quite clear” 
that a Title VII complainant “cannot 
bypass the EEOC.” A contrary hold- 
ing, according to the court, would 
“virtually . . . eliminate the Commis- 
sion established by Congress to en- 
courage fair employment prac- 
tices."!2. This principle re- 
emphasized by the Fifth Circuit in 
Beverly v. Lone Star Lead Construc- 
tion Corp., 437 F.2d 1136, 3 FEP 
Cases 374 (5th Cir. 1971) in which the 
court stated that potential Title VII 
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litigants were “absolutely required” 
to first give the EEOC “at least an 
opportunity to reach a more 
amicable conciliation out of court” 
prior to bringing suit.'? 


Reasoning in Pinkard and 
Jackson not persuasive 


In both Pinkard and Jackson, the 
courts of appeals reasoned that prior 
Supreme Court and Fifth Circuit 
case law supported the notion that 
the basic statutory requirements 
were not “jurisdictional,” and any 
reference in these decisions to juris- 
diction was merely a “loose 
reference.”!4 This conclusion is diffi- 
cult to support. Indeed, the great 
weight of prior case law, in the 
Supreme Court, in the Fifth Circuit, 
and in virtually every other circuit, 
compels the opposite conclusion. 

On two occasions, the United 
States Supreme Court has specifically 
referred to (1) the filing of an EEOC 
charge, and (2) the receipt of a right 
to sue notice as the minimum “juris- 
dictional prerequisites” that must 
first be met before an individual can 
sue in federal court.!5 Moreover, the 
Fifth Circuit previously had spe- 
cifically held on more than one 
occasion that the above-requirements 
were jurisdictional (despite the asser- 
tion in Pinkard and Jackson that this 
was an question).!6 For 
instance, in Cutliff v. Greyhound 
Lines, Inc., 558 F.2d 803, 15 FEP 
Cases 671 (5th Cir. 1977), the Fifth 
Circuit specifically held that the 
district court should not have ruled 
on the merits of the case, but rather 
should have dismissed the action for 
failure of the plaintiff to establish 
jurisdiction. The court reached this 
conclusion since there was no evi- 
dence that the plaintiff had filed an 
EEOC charge (even though there 
was evidence of a right to sue notice). 
There are references to “lack of juris- 
diction” throughout the  court’s 
opinion.'? These hardly are “loose 
references.” In conclusion, the court 
stated as follows: 


Jurisdiction over neither defendant under 
Title 42, U.S.C. §2000e et seq., was ever 
established. As courts of limited jurisdiction, 
neither the district court nor this court is em- 
powered to make any assumptions as to the 
filing or the contents of any complaints with 
the EEOC.'8 
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The decisions in Pinkard and 
Jackson also ignore the substantial 
body of case law in other circuits. 
Like the Fifth Circuit, the Third,'® 
Fourth,”° Sixth,?! Seventh,?2 Ninth,?3 
and District of Columbia® Circuits 
all have held that the basic require- 
ments of an EEOC charge and aright 
to sue notice are essential to the dis- 
trict court’s jurisdiction. Finally, 
there are a multitude of reported 
district court decisions, in jurisdic- 
tions throughout the United States, 
dismissing Title VII actions for lack 
of subject matter jurisdiction, either 
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because the plaintiff failed to show 
that he had filed a charge with the 
EEOC,? or because he had failed to 
prove receipt of a right to sue 
notice,* or he had failed to prove 
either of these requirements.2” There 
is no mention whatsoever of this sub- 
stantial body of case law in either 
Pinkard or Jackson. 


Zipes v. TWA read too broadly 


In rendering each of its decisions, 
the court of appeals obviously was 
greatly influenced by the recent de- 
cision of the United States Supreme 
Court in Zipes v. Transworld Air- 
lines, Inc., 455 U.S. —_, 102 S.Ct. 
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1127, 28 FEP Cases 1 (1982). In Zipes, 
the Supreme Court held that the 180- 
day limitation on filing of an EEOC 
charge was not a jurisdictional pre- 
requisite, but instead, was more like a 
statute of limitations and hence, sub- 
ject to equitable tolling.** 

The holding in Zipes is a very 
narrow one, as is made clear by the 
Court’s opinion. By applying Zipes to 
all of the statutory requirements 
under Title VII (and not just the 
question of timeliness), the Fifth and 
Eleventh Circuits have given the 
opinion a much broader application 
than was intended by the Supreme 
Court. There is a crucial distinction 
between holding that a complainant 
may be excused for equitable reasons 
for filing a late charge and holding 
that a complainant may be excused 
from filing a charge altogether. The 
former is a matter of equitable juris- 
prudence, but the latter is a complete 
circumvention of the intent of 
Congress in enacting Title VII. 

An additional argument relied 
upon in both Pinkard and Jackson in- 
volves the line of cases holding that, 
in a Title VII class action, each class 
member need not exhaust his ad- 
ministrative remedy before the 
EEOC if the class representative has 
properly exhausted this remedy.?° 
According to this argument, if the 
statutory requirements of the Act 
were jurisdictional, then each class 
member would have been required 
to file a charge and receive a right to 
sue notice. This argument is not par- 
ticularly persuasive, and it ignores 
the essential nature of class actions. 
In class actions, the focus is upon a 
single legal issue (which affects many 
people), rather than a single indi- 
vidual. When the class representa- 
tive files his charge, and the EEOC 
investigates and attempts to concili- 
ate with respect to the class-type 
issue involved, the class representa- 
tive is acting on behalf of the class 
members as well as himself. In this 
sense, each class member has ex- 
hausted his administrative remedy 
prior to suit, and the congressional 
purpose (of not bypassing the 
EEOC) is not circumvented.*° 

Finally, both Pinkard and Jackson 
rely upon the language of $706 
(f)(3)3! of the Act, which, according 
to the court, “unconditionally” con- 
fers jurisdiction in Title VII actions 
upon federal district courts. The 
problem with this argument is that 
Subsection 706(f)(3) cannot be read 
in isolation, but must be read in con- 


4 
gy 


junction with the rest of the Act, as 
well as the congressional purpose. 
When Subsection 706(f)(3) is read to- 
gether with Subsection 706(f)(1), it 
immediately becomes clear that 
there is no statutory authorization for 
a Title VII suit until a charge has been 
filed (thus giving the EEOC an initial 
opportunity to informally conciliate 
the matter) and a right to sue notice 
has been issued. Until the prerequi- 
sites have been met, the district court 
does not have the “power” to 
consider the suit. 


Title VII litigants encouraged 
to bypass the EEOC 


The fundamental flaw in the result 
reached in both Pinkard and Jackson 
is that the judicial stamp of approval 
has been placed upon Title VII liti- 
gants who bypassed their administra- 
tive remedy before the EEOC. It is in 
this respect that both decisions 
depart from the clear intent of 
Congress in passing Title VII. 

In Jackson, it is entirely possible 
that the court was influenced by the 
particular facts presented in that 
case. The union defendants were 
never named as respondents in either 
the charge filed by the plaintiff with 
the EEOC or in the Commission's 
right to sue notice. However, the 
union did not raise the issue until 
after an adverse ruling at trial, and in 
the context of a post-trial motion pur- 
suant to Fed.R.Civ.P. 60(b). Perhaps 
the court did not think that it was fair 
for the defendant to wait until after 
trial to “ambush” the plaintiffs with 
its jurisdictional argument. This case 
may well be an example of the 
familiar maxim that “difficult cases 
make bad law.” 

However, the facts presented in 
Pinkard underscore why the court’s 
decisions will prove to be trouble- 
some precedents and will lead to cir- 
cumvention of the intent of 
Congress. In this case, the named 
plaintiffs, who had been discharged, 
filed suit in federal court only four 
days after they had filed their 
charges with the EEOC. In other 
words, there was no_ attempt 
whatsoever on the part of the plain- 
tiffs to pursue their administrative 
remedy prior to bringing suit. Al- 
though right to sue notices ultimately 
were issued, this did not take place 
until approximately one and one-half 
years later, shortly before trial. 

In conclusion, if the holdings in 
Pinkard and Jackson become a trend 
and are not ultimately reversed or 


overruled by the Supreme Court, 
defense lawyers in employment dis- 
crimination actions will have to ad- 
just their defense tactics accordingly. 
In filing answers to Title VII com- 
plaints, it no longer will be sufficient 
generally to deny allegations that the 
plaintiff has exhausted his admin- 
istrative remedy. To the contrary, it 
will be necessary to allege “spe- 
cifically and with particularity” the 
manner in which the plaintiff has not 
met the statutory requirements.*2 
From a practical standpoint, this is 


often difficult to do prior to 
discovery. However, until this issue is 
resolved by the Supreme Court, 
Pinkard and Jackson are decisions 
with which defense attorneys will 
have to live. 0 


142 U.S.C. §2000e et seq. 

242 U.S.C. §2000e-5(f)(1). 

3Alexander v. Gardner-Denver Co., 415 
U.S. 36, 7 FEP Cases 81 (1974); McDonnell- 
Douglas Corp. v. Green, 411 U.S. 792, 5 FEP 
Cases 965 (1973); Cutliff v. Greyhound Lines, 
Inc., 558 F.2d 803, 15 FEP Cases 671 (5th Cir. 
1977); Beverly v. Lone Star Lead Construction 
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Corp., 437 F.2d 1136, 3 FEP Cases 74 (5th Cir. 
1971). 

4 Although Pinkard was a Fifth Circuit deci- 
sion and Jackson an Eleventh Circuit decision, 
Pinkard was a “Unit B” decision (former Fifth 
Circuit Case—see §9(1), Public Law 96-452, 
Oct. 14, 1980), and two Eleventh Circuit 
judges (Judge Kravitch and Judge Clark) 
served on the panels in both decisions. In fact, 
Judge Kravitch authored the opinion in 
Jackson and the majority opinion on jurisdic- 
tion in Pinkard. 

542 U.S.C. §2000-5(b). 

61d. The additional procedural require- 
ments of Title VII, aside from the charge and 
notice of right to sue requirements, have never 
been considered jurisdictional by the courts. 
See, e.g., Price v. Southwestern Bell Tele- 
phone Co., 687 F.2d 74, 29 FEP Cases 1584 
(5th Cir. 1982) (verification of EEOC charge 
not jurisdictional); Danner v. Phillips Petro- 
leum Co., 447 F.2d 159, 3 FEP Cases 858 (5th 
Cir. 1971) (“reasonable cause” determination 
not jurisdictional); Flowers v. Local No. 6, 
LIU, 431 F.2d 205, 2 FEP Cases 881 (7th Cir. 
1970) (actual conciliation efforts not juris- 
dictional); and Dent v. St. Louis-San Francisco 
Ry., 406 F.2d 399, 1 FEP Cases 583 (5th Cir. 
1969) (same). 

742 U.S.C. §2000e-5(c). 

542 U.S.C. §20003-5(e). 

942 U.S.C. §2000e-5(f) (1). 

'0lf the 180-day time limit passes and the 
EEOC has not yet issued a right to sue notice, a 
complainant has the right to request the issu- 
ance of a right to sue notice, and the Commis- 
sion then must “promptly issue” the notice. 
EEOC Procedural Regulations, 29 C.F.R. 
§1601.28(a). 

1404 U.S. at 523, 4 FEP Cases at 150. 

12408 F.2d at 285, 1 FEP Cases at 648. 

13437 F.2d at 1139, 3 FEP Cases at 76. 

14678 F.2d at 1003, n. 16, 29 FEP Cases at 
451. 

'5 Alexander v. Gardner-Denver Co., 415 
U.S. 36; 7 FEP Caes 81 (1974); and McDonnell- 
Douglas Corp. v. Green, 411 U.S. 792, 5 FEP 
Cases 965 (1973). 

'6Cutliff v. Greyhound Lines, Inc., 558 F.2d 
803, 15 FEP Cases 671 (5th Cir. 1977); and 
Beverly v. Lone Star Lead Construction Corp., 
437 F.2d 1136, 3 FEP Cases 74 (5th Cir. 1971); 
see also, Nilsen v. City of Moss Point, 621 F.2d 
117, 24 FEP Cases 1077 (5th Cir. 1980). It is 
interesting to note that Judge Kravitch, who 
authored the opinion in Jackson and the 
majority opinion on the jurisdictional aspects 
of Pinkard, was a member of the panel which 
decided Nilsen. 
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17It should be noted that the court’s opinion 
in Cutliff quoted a portion of the defendants’ 
answers which generally denied that the 
plaintiff had properly exhausted his admin- 
istrative remedy. Had the court considered the 
statutory requirements merely “conditions 
precedent,” this general denial would not have 
been sufficient to meet the requirements of 
Rule 9(c) of the Federal Rules of Civil 
Procedure. 

18558 F.2d at 807, 15 FEP Cases at 675. 

19Richardson v. Miller, 446 F.2d 1247, 7 FEP 
Cases 161 (3d Cir. 1971). 

20United Black Firefighters v. Hirst, 604 
F.2d 844, 20 FEP Cases 1179 (4th Cir. 1979). 
The Fourth Circuit, however, recently has 
softened its position as to the jurisdictional 
nature of aright to sue notice. In Perdue v. Roy 
Stone Transfer Corp., 690 F.2d 1091, 29 FEP 
Cases 1673 (4th Cir. 1982), the court, in a 2-1 
decision (with a vigorous dissent by Judge 
Widener) held that it was the “entitlement” toa 
right to sue notice which was jurisdictional, 
rather than actual receipt of a right to sue 
notice. 

21 Wiggins v. Spector Freight System, Inc., 
583 F.2d 882, 18 FEP Cases 503 (6th Cir. 1978). 

22Patterson v. General Motors, Corp., 631 
F.2d 476, 23 FEP Cases 894 (7th Cir. 1980), 
cert. denied, 451 U.S. 914, 27 FEP Cases 221 
(1981); Movement for Opportunity and 
Equality v. General Motors Corp., 622 F.2d 
1235, 22 FEP Cases 1010 (7th Cir. 1980); 
Gibson v. Kroger Co., 506 F.2d 647, 8 FEP 
Cases 1286 (7th Cir. 1974), cert. denied, 421 
U.S. 914, 10 FEP Cases 555 (1975); and 
Williams v. General Foods Corp., 492 F.2d 
399, 7 FEP Cases 827 (7th Cir. 1974). 

23Dosier v. Miami Valley Broadcasting 
Corp., 656 F.2d 1295, 26 FEP Cases 824 (9th 
Cir. 1981). 

24Stebbins v. Continental Insurance Co., 442 
F.2d 843, 3 FEP Cases 300 (D.C. Cir. 1981). 

2>DeFigueiredo v. Transworld Airlines, 
Inc., 527 F.Supp. 933, 28 FEP Cases 147 
(S.D.N.Y. 1981); McGee v. Grand Rapids 
Press, 486 F.Supp. 584, 22 FEP Cases 758 
(W.D. Mich. 1980), aff'd, 663 F.2d 1072, 28 
FEP Cases 1072 (6th Cir. 1981); Jackson v. 
International Ladies’ Garment Workers 
Union, Local 102, 29 FEP Cases 1399 
(S.D.N.Y. 1979); Taylor v. Teletype Corp., 475 
F.Supp. 958, 20 FEP Cases 1079 (E.D. Ark. 
1979), modified on other grounds, 648 F.2d 
1129, 26 FEP Cases 124 (8th Cir. 1981), cert. 
denied, __ U.S. __, 27 FEP Cases 56 (1981); 
Trader v. Fiat Distributors, Inc., 476 F.Supp. 
1194, 20 FEP Cases 1148 (D.Del. 1979); and 
Thorson v. City of Omaha, 445 F.Supp. 268, 17 
FEP Cases 1094 (D.Neb. 1978). 

26Constantine v. Delaware River Port 
Authority, 23 FEP Cases 1649 (E.D.Pa. 1979); 
Doerr v. B. R. Goodrich Co., 484 F.Supp. 320 
22 FEP Cases 345 (N.D.Ohio 1979); Hunter v. 
Ward, 476 F.Supp. 913, 20 FEP Cases 1643 
(E.D.Ark. 1979); Williams v. City of San 
Francisco, 22 FEP Cases 1238 (N.D.Cal. 1978); 
Quiroz v. City of Santa Ana, 18 FEP Cases 
1138 (C.D.Cal. 1978); Davis v. Pepsi Cola 
Metropolitan Bottling Co., 18 FEP Cases 531 
(E.D.Pa. 1978); McGee v. Purolator Courier 
Corp., 430 F.Supp. 1285, 20 FEP Cases 1640 
(N.D.Ala. 1977); Gradillas v. Hughes Aircraft 
Co., 407 F.Supp. 865, 12 FEP Cases 414 (D. 
Ariz. 1975); and Mungen v. Choctaw, Inc., 10 
FEP Cases 1343, (W.D.Tenn. 1974). 

2"Wygant v. Jackson Board of Education, 
546 F.Supp. 1195, 29 FEP Cases 1359 
(E.D.Mich. 1982); Buckley v. Ossit Church 
Furniture Co., 27 FEP Cases 1263 (W.D.Wis. 
1980); Gibson v. Wisconsin Department of 
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Health, 489 F.Supp. 1048, 27 FEP Cases 1334 
(E.D.Wis. 1980); Foreman v. General Motors 
Corp., 473 F.Supp. 166, 27 FEP Cases 92 
(E.D.Mich. 1979); Vasquez v. City of Reno, 
461 F.Supp. 1098, 21 FEP Cases 1281 (D.Nev. 
1978); Back v. Bakery & Confectionery 
Workers Union, 16 FEP Cases 120 (S.D.Ohio 
1977); Truckers’ Families United Unlimited, 
Inc. v. Lee Way Motor Freight, Inc., 15 FEP 
Cases 475 (W.D.Okla. 1977); Bracamontes v. 
Amstar Corp., 16 FEP Cases 1524 (E.D.La. 
1974), aff'd, 576 F.2d 61, 17 FEP Cases 1159 
(5th Cir. 1978); and Patterson v. Western 
Development Laboratories Division, 
Aeronutronic Food Corp., 12 FEP Cases 1722 
(N.D.Cal. 1975); contra, Bronze Shields, Inc. 
v. New Jersey Department of Civil Service, 23 
FEP Cases 1711 (D.N.J. 1979). 

**The Fifth Circuit had already applied 
equitable tolling principles to the 180-day 
limitations period. Nilsen v. City of Moss 
Point, 621 F.2d 117, 24 FEP Cases 1077 (5th 
Cir. 1980); and Chappell v. Emco Machine 
Works, 601 F.2d 1295, 20 FEP Cases 1059 (5th 
Cir. 1979); see also, Coke v. General 
Adjustment Bureau, Inc., 640 F.2d 584, 25 FEP 
Cases 433 (5th Cir. 1981) (en banc), an ADEA 
case which overruled the court’s prior decision 
in McArthur v. Southern Airways, Inc., 569 
F.2d 276, 17 FEP Cases 12 (5th Cir. 1978) (en 
banc). Most courts also have applied 
principles of equitable tolling to the 90-day 
period within which a complainant must file 
suit after receipt of the right to sue notice. See, 
e.g., Rice v. New England College, 676 F.2d 9, 
28 FEP Cases 1191 (1st Cir. 1982); Sessions v. 
Rusk State Hospital, 648 F.2d 1066, 26 FEP 
Cases 779 (5th Cir. 1981); and Reeb v. 
Economic Opportunity Atlanta, Inc., 516 F.2d 
924, 11 FEP Cases235 (5th Cir. 1975). 

*°Franks v. Bowman Transportation Co., 
424 U.S. 747, 12 FEP Cases 549 (1976) and 
Albemarle Paper Co. v. Moody, 422 U.S. 405, 
10 FEP Cases 1181 (1975); see also, Clanton v. 
Orleans Parish School Board, 649 F.2d 1084, n. 
13, 26 FEP Cases 740 (5th Cir. 1981); Miller v. 
International Paper Co., 408 F.2d 283, 1 FEP 
Cases 647 (5th Cir. 1969); and Oatis v. Crown 
Zellerback Corp., 398 F.2d 496, 1 FEP Cases 
328 (5th Cir. 1968). 

In Oatis, the Fifth Circuit specifically 
stated that allowing Title VII class actions 
would not “. . . in any way frustrate the 
purpose of the Act that the settlement of 
grievances be first attempted through the 
offices of the EEOC.” 398 F.2d at 498, 1 FEP 
Cases at 329. The court’s main concern was the 
“wasteful” process of having numerous 
complainants process “identical complaints” 
before the EEOC. The court went on to state 
as follows: 

“The better approach would appear to be 
that once an aggrieved person raises a 
particular issue with the EEOC which he has 
standing to raise, he may bring an action for 
himself and the class of persons similarly 
situated. . . .” Id. (Emphasis added). 

3'Section 706(f)(3) of the Act provides in 
pertinent part: 

“Each United States district court and each 
United States court of a place subject to the 
jurisdiction of the United States shall have 
jurisdiction of actions brought under this title.” 
42 U.S.C. §2000e-5(f)(3). 

2Fep.R.Civ.P. 9(c); see also, McKee- 
Berger-Mansueto, Inc. v. Board of Education, 
626 F.2d 559 (7th Cir. 1980); Ginsburg v. 
Insurance Company of North America, 427 
F.2d 1318 (6th Cir. 1970); and Lumbermen’s 
Mutual Insurance Co. v. Bowman, 313 F.2d 
381 (10th Cir. 1963). 
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